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BEFORE THE
I LLI NO S COMVERCE COWM SSI ON

COMMONWEALTH EDI SON COVPANY ) DOCKET NO
) 00-0259
Petition for expedited approval of )
i mpl enentati on of a market - based )
alternative tariff, to become effecti ve)
on or before May 1, 2000, pursuant )
to Article I X and Section 16-112 of )
the Public Uilities Act. )

)
CENTRAL | LLI NO S PUBLI C SERVI CE COWPANY) DOCKET NO
UNI ON ELECTRI C COVPANY ) 00-0395

)
Petition for approval of revisions to )
mar ket value tariff, Rider M. )

)

| LLINO S PONER COVPANY ) DOCKET NO
) 00-0461
Proposed new Ri der MVI and revi sions )
to Rider TC ) CONSOLI DATED
Springfield, Illinois

Cct ober 3, 2000
Met , pursuant to notice, at 9:30 A M
BEFORE:

MR LARRY JONES, Exam ner

SULLI VAN REPORTI NG COVPANY, by
Cheryl A Davis, Reporter, #084-001662
Carla J. Boehl, Reporter, CSR # 084-002710
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MS. SARAH READ

MR D. CAMERON FI NDLAY
MS. COURTNEY ROSEN
Sidley & Austin

10 Sout h Dearborn Street
Bank One Pl aza

Suite 5400

Chicago, Illinois 60603

(Appearing on behal f of Conmonweal th

Edi son Conpany)

MR CHRI STOPHER W FLYNN
Jones, Day, Reavis & Pogue

77 st \acker

Sui te 3500

Chicago, Illinois 60601-1692
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(Appearing on behalf of Central Illinois

Publ i c Service Conpany and Uni on
El ectric Conpany)

MR JOSEPH L. LAKSHVANAN
500 South 27th Street
Decatur, Illinois 62521-2200

(Appearing on behalf of Illinois Power

Conpany)

MR DAVID |. FEIN

MR CHRI STOPHER J. TOANSEND

MB. JULI E HEXTELL

Pi per, Marbury, Rudnick & Wlfe
203 North La Salle Street

Suite 1800

Chicago, Illinois 60601-1293

(Appearing on behal f of NewEnergy
M dwest, L.L.C)
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APPEARANCES: (Cont " d)

MB. JULI E HEXTELL

29 South La Salle Street
Suite 900

Chicago, Illinois 60603

(Appearing on behal f of NewEnergy
Mdwest, L.L.C)

MR M CHAEL MUNSON

233 Sout h Wacker Drive
Suite 8300

Chicago, Illinois 60606

(Appearing on behalf of N cor Energy,
L.L.C)

MR ERI C ROBERTSON

MR EDWARD FI TZHENRY

Lueders, Robertson & Konzen
1939 Del mar Avenue

P. 0. Box 735

Ganite City, Illinois 62040

(Appearing on behalf of the Illinois
I ndustrial Energy Consuners)

MR STEVEN G REVETH S
MR JOHN J. REI CHART

MR JOHN C. FEELEY

160 North La Salle Street
Suite C-800

Chicago, Illinois 60601

(Appearing on behalf of the St aff of the
I1linois Comerce Comm ssion)
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APPEARANCES: (Cont "' d)

MR W M CHAEL SEI DEL
Defrees & Fiske

200 South M chi gan Avenue
Suite 1100

Chicago, Illinois 60604

(Appearing on behalf of Central Illinois
Li ght Comnpany)

MR. R LAWRENCE WARREN
MR, MARK KAM NSKI

Ofice of Illinois Attorney General
100 West Randol ph

12t h Fl oor

Chicago, Illinois 60601

(Appearing on behalf of the People of the
State of 1llinois)
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KOBY A. BAI LEY
By M. Minson

ARLENE A. JURACEK
By M. Findlay
By M. Fein
By M. Robertson

M CHAEL P. KAGAN
By M. Fein
By M. Findlay
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347

350 413
359
384

415 457
418 466

THOVAS F. BRAMSCHREI BER

By M. Fein
By Ms. Read
By M. Lakshnmanan

PHI LLI P BREEZEEL
By M. Lakshmanan
By M. Fitzhenry
By Exam ner Jones

JACQUELI NE K. VO LES
By M. Lakshmanan
By M. Robertson
By M. Fitzhenry
By M. Fein

EXH BI TS

NewEnergy 1, 2, 3

473 581
480
576

584
592
610

612 643
622
624
631

MARKED ADM TTED

343 479

Ni cor Energy 1.0, 2.0 - 2.6 349 348

IP21- 2.8
ConkEd 2

NewEner gy 4
IP1.1 - 1.4, 1.6
IP 1.5
IP 3.1 - 3-7

- 350

- 357
343 418
583 591
583 -
611 621
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PROCEEDI NGS
(Whereupon prior to the
heari ng Newknergy Exhibits 1,
2, 3, and 4 were narked for
identification.)
EXAM NER JONES: On the record.
CGood norning again. This is a hearing in
the foll owi ng consolidated cases: 00-0259,
Commonweal t h Edi son Conpany, petition for approva
of inplenentation of market -based alternative
tariff; 00-0395, Aneren Conpanies, petition for
approval of revisions to market value tariff;
[11inois Power Conpany, 00-0461, proposed new Ri der
M/ and revisions to Rider TC
At this time we will take the appearances
orally for the record. You do not -- if you
appeared yesterday, you do not need give us your
phone nunber or really any other information, but
you may if you want. Let's start with Commonweal th
Edi son Conpany.
M5. READ. Sarah Read, Cam Findl ay, Courtney

Rosen, Sidley & Austin, for Conmonweal th Edi son
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Conpany.
EXAM NER JONES: Thank you.
II'linois Power Conpany.

MR LAKSHVANAN: Joseph L. Lakshmanan, appearing
on behal f of Illinois Power Comnpany.

EXAM NER JONES: Al right.

Amer en Conpani es.

MR FLYNN:  Christopher Flynn, on behalf of the
Amrer en Conpani es.

EXAM NER JONES: Ckay.

NewEner gy ?

MR FEIN David I. Fein and Christopher J.
Townsend, as well as Julie Hextell, on behalf of
NewEner gy.

EXAM NER JONES: Conmi ssion Staff.

MR REVETH S: Steven G Revethis and John C
Feel ey, on behalf of the Illinois Conmerce
Conmi ssion Staff, M. Exam ner.

EXAM NER JONES: C LCO

MR SEIDEL: W Mchael Seidel, for the law firm
of Defrees and Fiske, for Central Illinois Light

Conpany.
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EXAM NER JONES: || EC.

MR ROBERTSON: Eric Robertson and Edward
Fitzhenry, Lueders, Robertson & Konzen

EXAM NER JONES: N cor.

MR MUNSON: On behalf of N cor Energy, M chael
Munson, 233 Sout h Wacker Drive, Chicago, Illinois
60606, (312)474-7872.

EXAM NER JONES: kay. Thank you

Uni com Ener gy.

Ckay. Thank you

Are there any other appearances to be
entered this norning by parties?

MR WARREN. R Lawence Warren and Mark
Kam nski, for the Attorney General's Ofice, on
behal f of the People of the State of Illinois.

EXAM NER JONES: Ckay. Thank you.

Are there any other parties to enter
appear ances this norning? Gay. Let the record
show there are not at this tine.

I think we pretty well have our witness
lineup for today's hearing. Just to sort of touch

basis on that very briefly, we hereby go off the



10

11

12

13

14

15

16

17

18

19

20

21

22

346

record.
(Whereupon at this point in
t he proceedi ngs an
of f -the-record di scussion
t ranspired.)
EXAM NER JONES: Back on the record.
There was an off -the-record di scussion for
t he purposes indicated.
W kind of went through today's w tness
i neup and | ooked at sone esti mated
cross-examnation tinmes. It appears that there is
no cross-exam nation for N cor Energy witness
Bailey, so | believe that that party would like to
call that individual at this time. 1Is that right?
MR MUNSON:  Yes.
EXAM NER JONES: Al right. Wuld you stand and
rai se your right hand to be sworn, please
(Wher eupon the w tness was
sworn by Exam ner Jones.)

Al right. Thank you. Please be seated
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KCBY A. BAI LEY

called as a witness on behalf of N cor Energy,

havi ng been first duly sworn, was exam ned and

testified as foll ows:

DI RECT EXAM NATI ON

BY MR MJNSON

Q Whul d you pl ease state your nanme and
busi ness address for the record?

THE W TNESS:

A Koby A. Bailey, 1844 Ferry Road,
Naperville, Illinois 60563

Q On whose behalf are you testifying in this
pr oceedi ng?

A Ni cor Energy.

Q In front of you you have what's been

mar ked Nicor Energy Exhibits 1.0 and 2.0 with

Exhibits 2.1 through 2.6. 1s that correct?

A

Q.

That's correct.

Was this testinony prepared by you or

under your direction or supervision?

A

Q

Yes, it was.

Do you have any corrections or
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nodi fications to nmake?
A No, | do not.
Q If I were to ask you the sane questions as
set forth in the testinony, would your answers be
t he sane?
A Yes.
MR MINSON: At this time, M. Hearing Exam ner,
I nmove for admi ssion of N cor Energy Exhibits 1.0,
2.0, and the Exhibits 2.1 to 2.6.
EXAM NER JONES: Any objection? There is none.
The Nicor exhibits sponsored by M. Bailey, 1.0, 2.0
through 2.6, inclusive, are admtted into the
evidentiary record at this tine.
(Wher eupon N cor Energy
Exhibits 1.0 and 2.0 through
2.6, inclusive, were received
i nto evidence.)
Copi es of that testinony were previously
distributed to other parties. |Is that right?
MR MIUNSON. That's correct.
EXAM NER JONES: So Nicor Energy is given | eave

to submit a copy to be marked as the official
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exhibit copy in this case.

MR MUNSON: Conmonweal th Edi son was kind enough
to provide me with their copies, sol will be able
to give those to the Court Reporter right now

EXAM NER JONES: Ckay.

Al right. Thank you, M. Bailey.

THE WTNESS: Thank you.

(Wtness excused.)

EXAM NER JONES: Do you just want it N cor or
how do you want it?

MR MUNSON: Ni cor Energy.

EXAM NER JONES: N cor Energy. kay.

(Wher eupon N cor Energy
Exhibits 1.0 and 2.0 through
2.6, inclusive, were nmarked
for identification.)

EXAM NER JONES: Al right. Let ne note that
the prefix on those exhibits is Nicor Energy. The
nunbers are as stated.

On the subject of exhibits, again, before
| forget, the I P exhibits sponsored through

wi t nesses Jones and Peters yesterday, |IP Exhibits
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2.1 through 2.8, were offered. They are admtted
into the evidentiary record.
(Whereupon I P Exhibits 2.1
through 2.8 were again
recei ved i nto evidence.)
Al right. | think that brings us back to
Ms. Juracek once again.
Pl ease raise your right hand to be sworn.
(Wher eupon the wi tness was
sworn by Exam ner Jones.)
Thank you.
ARLENE A. JURACEK
call ed as a witness on behalf of Commonweal th Edi son
Conpany, having been first duly sworn, was exam ned
and testified as fol |l ows:
DI RECT EXAM NATI ON
BY MR Fl NDLAY:
Q Ms. Juracek, could you state your full
nane for the record, please?
THE W TNESS:
A Arlene A Juracek, J-UR A CEK

Q And by whom are you enpl oyed and in what
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position?

A I"'ma Vice President at Commonweal th
Edi son Conpany.

Q Do you have before you the exhibits which
have been marked as ConkEd Exhibit 2 and ConEd
Exhi bit 3?

A Could you tell me what 2 and 3 are? Mne
are not marked that way.

Q Two is the Direct Testinony of Arlene A
Juracek, and 3 is Commonweal th Edi son Conpany's
Verified Response to the Illinois Comerce
Conmi ssion's Questions Dated April 13, 2000.

A Yes.

Q Were these docunents prepared by you or
under your supervision?

A Yes.

Q And if you were asked the questions that
are in these docunents today, would you give the
same answers?

A Yes, with the addition that since this
testinmony was witten in March ny duties have

expanded to include oversight of Conkd energy
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deliveries, legislative and regulatory functions,
but the duties as stated therein also renain.

Q And with that exception, are all the
statements true and correct to the best of your
know edge?

A Yes.

MR FINDLAY: Wth that, | would nove for the
adm ssion of ConkEd Exhibit 2 and ConEd Exhibit 3 and
tender the witness for cross-exannation.

EXAM NER JONES: Any responses to those notions?

MR ROBERTSON: Yeah, | have. I[t's a point of
clarification. | may not have an objection at all
| understand that Exhibit 2 was Ms. Juracek's
previously presented direct testinony, and it was ny
under st andi ng ConEd i ntended to use that testinony
in this proceeding. | was not aware that ConEd
i ntended to present as part of her testinmony the
verified responses, and you may have said this in
correspondence, and if you did, that's fine. |If
not, then the parties either need to be served with
a copy or need to be advised that the conpany

intended to rely on those responses because they
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were not testinony in the strictest sense.

MR FI NDLAY: Well, | think you were served with
copi es of both docunment s at the time that both
docunents were presented, and, in fact, the
Conmi ssion stated in its initial order that both the
testinmony and the verified comments and responses
are part of the record in the first part of the
proceeding. Al we're doing is permtting
cross-exam nation on and admtting the docunent for
the formal hearing part of the proceeding.

MR ROBERTSON:  Well, | believe that you're
entitled to put whatever evidence you would like in
this docket, and the record in 00-0259 is not with
the Comm ssion any longer. It's in the Appellate
Court, so there's nothing fromthat record to
i ncorporate in this proceeding, and, secondly, ny
poi nt was not so nuch to that, but ny point was the
conpany did announce that it intended to rely or
present Ms. Juracek's testinony as presented
previously, but to the best of my recollection |
don't believe that it announced that it intended to

use these verified questions and answers, so the
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ability to cross her on those is limted, and so
guess | would object to the verified responses being
admtted at this time since they weren't previously
identified as being the subject of the conpany's
conti nued presentation here and they weren't
distributed to the parties prior to this hearing so
that they would be advi sed and be able to prepare
for cross.

MR FI NDLAY: M. Hearing Exam ner, could
respond to the objection?

EXAM NER JONES: Yes.

MR FI NDLAY: M. Robertson's first argument was
that all the documents fromthe first part of Docket
00-0259 are not in this proceeding and they're
before the Appellate Court. Al the parties have
been relying on and questioni ng about and
presenting, as we are, docunents fromthe first part
of the proceeding. In fact, M. Robertson made a
nmotion to the Appellate Court to stay these
proceedi ngs, and the Appellate Court rejected it.

So the Conmission's earlier order that all this

material is part of the record is still operative.
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And M. Robertson's second point was
somehow he doesn't have an ability to cross -exani ne
the witness on this. You have every ability to
cross-exam ne the witness you want, and you can ask
any question. It has been in your possession for
many, many nonths now, just as her testinony has
been.

M5. READ: And | would just add, the comments
expanded the testinony at the Conm ssion's request.
That was testinmony and additional evidence we were
asked to put in the first proceeding. M. Jurasek
verified it, and that's why she's here to be crossed
on it.

MR ROBERTSON: Well, 1I'mnot going to bel abor
the point, but just to make sure that everybody
understands what ny point is, the company announced
that it would not present additional direct
testinmony in this proceedi ng because it was going to
rely on the testinony that it had previously
pr epared by
Ms. Juracek, M. Crunrine, and M. N chols. The

conpany has presented rebuttal testinmony in the
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proceedi ng, and my only point is that people are
entitled to know what the basis for the other side's
case is. They did not announce, to the best of ny
recollection, that they intended to rely on these
responses to questions raised by the Conmission as a
conponent of this witness's direct testinmony in this
proceedi ng. They have introduced these as new
exhibits here. They were not mar ked and identified
as exhibits in the other proceeding.

EXAM NER JONES: Well, I'mgoing to have to
interrupt you right now. One thing we don't have
time to do is this this norning. W're going to
proceed. The witness can put these in.

I"mnot going to rule on the second one.
If you have any cross-exam nation questions, if you
choose not to ask themthis norning, you do so at
your own risk, subject to whatever the ruling is.
If it's subsequently ruled that you are entitled to
nore preparation tinme, then the witness will have to
cone back, if you at that time receive a favorable
ruling, M. Robertson, and al so want to exercise

that right to ask this witness sone additiona
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guesti ons.

It sounds like there was a little bit of a
m sunder st andi ng here due, in part, to the
bi furcated nature of this proceeding, and | think
that those kinds of problenms can come up, but |
think one thing we do need to do is we need to nove
forward.

So at this tine -- let's see how these are
marked here -- ConEd Exhibit Nunber 2 is admtted.

(Wher eupon ConkEd Exhibit 2
was received into evidence.)

"Il withhold the ruling on the adm ssion
of Conkd Nunber 3, but this witness will be
cross-exanmined at this tinme, and this witness wll
not have to cone back and be cross-exam ned |ater
unless it is determned by a ruling that that
opportunity should be provided, and we wll take
that up at a later point, but we do not have tine to
take it up now

MR ROBERTSON: | wonder if | could ask the

conmpany if they have an extra copy of the Exhibit

Nunber 3. Is that the right number? Yes.



10

11

12

13

14

15

16

17

18

19

20

21

22

358

M5. READ: W did. W gave one extra to the
Court Reporter, so |let ne double-check and see how
many ot hers we have.

MR FI NDLAY: Eric, why don't you use this one
and I'Il borrow one fromthe Court Reporter

MR FEIN M. Examner, if you'd like, we could
proceed while M. Robertson reviews that docunent.

EXAM NER JONES: |'msorry?

MR FEIN | saidif you'd like, we could
proceed with our cross-examnation, if you' d like

EXAM NER JONES: Let's tal k about that just a
m nute. W hereby go off the record.

(Whereupon at this point in
t he proceedi ngs an

of f -the-record di scussion
transpired.)

EXAM NER JONES: Back on the record.

There was a short off-the-record
di scussi on regarding the question of the
cross-exam nation of Ms. Juracek. In any event,
think M. Fein has offered to go first, and then

we'l |l see where we're at with the question that came
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up after he has finished his cross-exam nation. So
M. Fein.
MR FEIN.  Thank you, M. Exam ner

CROSS EXAM NATI ON

BY MR FEIN:

Q CGood norning, M. Juracek

A CGood nor ni ng.

Q On page 5 of your direct testinmony you

di scuss why the net hodol ogy proposed by the conpany
is preferable to the Neutral Fact Finder process.
Do you see that question and answer that begins on
believe |ine 15?

A Yes.

Q And you di scuss a nunber of
characteristics that you list there, including
accuracy, objectivity, and transparency, that an
ef fective nethodol ogy to estimate the market val ue
shoul d i ncl ude.

A Yes.

Q Are there any other characteristics that
an effective nmethodology to estinmate the market

val ue shoul d include other than those that you've
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listed there and then that you discuss in your
testi mony?

A Certainly in the context of this
proceedi ng they should be -- it should be a
nmet hodol ogy that the Commi ssion finds to be
appropriate and that parties are confortable wt h,
and by | ooking at the accuracy, objectivity, and
transparency, you go a |long way towards providing
t hose reassurances that would all ow Conmi ssion
appr oval

Q Regar di ng any specific characteristics
woul d you believe that an effective nethodol ogy to
estimate the market value -- actually let ne
rephrase the question

Whul d you agree that an effective

met hodol ogy to estinmate the market val ue should
address issues that have characteristics relating to
i mbal ances?

A No.

Q Wul d you agree that an effective
met hodol ogy to estinmate the market val ue should

i nclude issues related to optionality?
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A Yes, and | believe ConkEd' s proposal does.

Q Do you believe an effective methodol ogy to
estimate the market val ue shoul d include forecasting
risk?

A That's a difficult one to answer.
Certainly there will be forecasting risk incurred in
operating in an open access regine, and | believe
the price shaping that we do accommodat es sone of
the issues with respect to the need to buy power in
potentially high cost hours. 1t's a probabilistic
approach to that extent, but the actual forecasting
risk incurred by a scheduler is certainly not
sonet hing that ought to be reflected here. That
relies solely on the skill level of the schedul er
and the nature of the |oads that he's serving.

Q Now begi nning at the bottom of page 6 and
continuing on to page 7 you di scuss your
characteristic of objectivity. Do you see that
portion of your testinony?

A Yes.

Q And in that discussion you discuss the

difficulty for any party to mani pul ate the conpany's
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met hodol ogy.
A Yes.
Q Now isn't it true that the conpany may

sel ect parties with whomthey choose not to trade
wi th under the conpany's proposal ?

A Any subscriber to the Altrade system and
| al so believe the Bl oonberg system but |I'mnore
famliar with Altrade system can choose to enable
or disable any other party fromtransactions.
That's correct.

Q Are you aware which -- well, strike that.

Isn't it true that under the conpany's
proposal that the counteroffers or counterbids that
you di scuss, in order to be considered for purpose
of the market val ue assessnent under the proposal,
woul d have to occur al nost sinmultaneously as the
original offer and bid?

A | don't believe that's true. M. N chols
| believe can address that with a little nore
confi dence.

Q Are you aware who has posted the nost

trades on the Altrade exchange to date?
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I's that question nore properly directed to

any of the other conpany w tnesses?

A

Certainly M. N chols is fam|

iar with

that, but your question is extrenmely broad. The

nost trades on Altrade for what? \Were?

o » O > O

A
posts a bi
mat chi ng,

the trade

For Commonweal t h Edi son.
For the Into ConEd?

Yes.

Posted the nost --
Nunber of trades.

VWl |, one does not post a trad

e. One

d and an offer, and the exchange does the

so | suppose it's the exchange that posts

| believe that ConEd has been a party in

a good nunber of those matches.

Q

nor e than

A

Q

When you say a good nunber, would that be

hal f?

| believe so, for the Into Conkd products.

But you don't know the actua

nunber
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conpared to other participants in that exchange.

A I don't have those nunbers with me, no.

Q You woul d agree, would you not, that if a
market is thinly traded, that market mani pul ation
can occur?

A Only if the market does not share the
characteristic of transparency, which I believe the
Al'trade and Bl oonberg markets do. In addition, we
don't know who the other parties are in any of those
trades that ConkEd has done. It takes two to tango

MR FEIN | nove to strike that |ast portion of
t he answer as nonresponsive to the question

MR FINDLAY: | think it's responsive that it
takes two people to cone to a transaction. She's
used a colloquialism to state that.

EXAM NER JONES: Can | hear the question
Ms. Reporter?

(Wher eupon the requested
portion of the record was read
back by the Court Reporter.)

EXAM NER JONES: | think that |ast portion of

t hat answer was reasonably responsive, so objection
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overrul ed.
MR FEI N
Q Regarding the two-to-tango phrase that you

utilized, are you aware how many transactions the
conmpany has tangoed with any of its affiliates?

MR FINDLAY: | have to object to this question
because it's getting into confidential and
proprietary information

EXAM NER JONES: How so?

MR FINDLAY: Well, the trades that ConEd does
with any party, including its affiliates, which
under the functional separation rules maintain
armlengths relations with, are highly confidential
and sensitive.

M5. READ. And, Your Honor, | would note there
were data requests specifically on this. They were
objected to on those grounds. Certain parti es chose
to sign a confidentiality agreenent and got that
data. No one noved to conpel. This is data that's
not given to direct conpetitors.

MR FEIN Actually, it's ny understanding that

nmy client actually did execute a confidentiality
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agreenent, and we were never provided with such
i nf ormati on.

M5. READ: Your client executed a
confidentiality agreement at the very end of |ast
week, after having had it for weeks and weeks, and
this specific market data you were t old did not go
to competitors. That's reflected in the
confidentiality agreement. | thought you had agreed
to that. You made simlar objections in response to
our data requests, and we tinely filed a -- signed a
confidentiality agreement, and you have not provided
simlar data to us. So we could get into a
di scovery dispute as to who gets to see whose mar ket
dat a, but | thought the resolution was we were goi ng
to respect that line.

MR FEIN W don't need to. It's not ny
under st andi ng of what the discovery di sagreenent was
at all.

EXAM NER JONES: Well, there's no way to rule on
this based on the information you' ve given ne. |
mean there's absolutely no way to make a ruling on

that, and we need to nove forward here. What do you
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suggest ?

MR FEIN Well, if the objection is that we're
not going to produce because you haven't produced,
we'd be willing to produce the information subject
to the confidentiality agreenent. | don't know if
that sol ves the issue.

MR FI NDLAY: The objection actually was to the
guestion, and one of the bases for the objection was
that this is material that is sought through a data
request and we told themwe could not give to them
many, many weeks ago. On Friday afternoon, md
afternoon, we did get a confidentiality agreement
from them

EXAM NER JONES: | hate to interrupt you, but we
hereby go off the record to give the parties a
chance to discuss this briefly anong thensel ves.
There is obviously sonme kind of m sunderstandi ng
here about where this is at, and given the nature of
this exhibit, arguing it on the record right now
woul d be very pointless and very time consunm ng, So
for that purpose we hereby go off the record.

(Whereupon at this point in
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t he proceedi ngs an
of f -the-record di scussion
transpired.)
EXAM NER JONES: Back on the record.
There was an off -the-record di scussion for
t he reasons given
It is ny understanding that the parties
have worked out sone sort of an arrangenent on this.
Is it sonmething you want to note for the record or
just proceed?
MR FEIN  Just very briefly. W believe we've
wor ked sonething out. |It's subj ect to review A
data request was already submitted. The conpany
will be providing it to us. 1In any event, | think
the issues related to that were represented by the
conpany as probably nore appropriately addressed to
anot her wi tness anyway, so we believe, upon review
of that, we may be able to resolve the issue.
M5. READ: And just so the record is clear,
think it's we're showi ng you the data request, not
t he response.

MR FEIN That's right, data request.
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MS. READ:. Yes.

EXAM NER JONES: Thank you.

MR ROBERTSON: On the issue that | had, the
conpany and | have agreed that we'll ask you to
reserve ruling on this exhibit so my expert can
review it this evening to see whether or not we have
a problemwi th the substance of it, and if we don't,
then we won't nmake a nmountain out of a molehill, and
we'll let you know tonorrow norning, and if we do
have a problem M. Read and | will try to work
somet hi ng out about how to handle it.

EXAM NER JONES: Al right. 1Is that your
under st andi ng of how that w Il happen?

M5. READ. Absolutely.

EXAM NER JONES: Al right. Thank you.

Al right, M. Fein, your next question,

MR FEIN.  Thank you.

Q Ms. Juracek, under the company's proposal,
there presently is not an independent third party
executor for calculating the market values utilized

on either Altrade or Bl oonberg. 1Is that correct?
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A I f by executor you nean someone who wil |l
separately and i ndependently take screen prints and
do the calculation, that is correct.

Q Now under the conpany's proposal, the
daily screen prints for both Altrade and Bl oomnberg,
those occur during it's a two-hour window? Is that
correct?

A | don't recall the specific w ndow.

M. N chols or M. Crunrine could tell you, but
there is a period in the norning that's at |east an
hour and a period in the afternoon that's at | east
an hour.

Q Isn't it true that the conpany al ways
recei ves notice by way of a DASR of at |east seven
days prior to a customer's schedul ed sw tch?

A Assum ng that the RES does what it's
suppose to do, that's correct.

Q Soneti mes, based upon the DASR rul es, that
notice can be as high as | believe 45 days, based
upon a custoner's billing cycle. 1Is that correct?

Yes.

Q And is it also true that RCDS custoners
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must switch for a mninmum of one billing cycle?
A That is no | onger true.
Q And is that as a result of the off -cycle

swi tching that's been proposed by the conpany?

A Yes, and | believe that becane effective
Sunday or Mbnday.

Q Absent a custoner utilizing the off -cycle
swi tching, the new off -cycle sw tching proposal,
would it be correct that RCDS custoners nust switch
for a mininumof one billing cycle?

A | don't believe that's true given the
operation of our Rider TS, the Transition Service
rate. It is possible for a custoner to be let go by
its supplier, and we do have this mechanismto
ensure the custonmer has continuous service. They do
stay under delivery services, but they don't
necessarily stay with that sane provider.

Q Right. In that exanple you gave, the
Rider TS, Transition Service.

A Yes.

Q That is when a supplier | think you used

t he phrase drops a custoner?
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A Yes.

Q Now is it correct that a custoner
sel ecting the conpany's PPO nmarket index today woul d
continue with PPO service until My of 20017

A They woul d continue through their My
billing period, yes.

Q Do you have any know edge regardi ng how
many custoners have opted for RCDS service and then
returned to bundled rates after one billing cycle?

A "' mthinking about the statistics that I
got personally, and | believe the return to bundl ed

tariff generally has been | ess than ten customners

total. | don't know how many of those did it in one
billing cycle or less.

Q Whul d you agree that in forecasting --
stri ke that.

Wul d you agree that there is a
forecasting risk associated with normal operations
of serving native | oad?

A Yes.
Q Are you aware whet her the conpany offers

any products designed to serve uni que | oad
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requi rement s?

MR, FI NDLAY: bjection. Could you try and
rephrase that question? | don't think the term
uni que load requirenents is self -defined.

Q Are you famliar with what is nmeant by
uni que | oad requiremnments?

A It's a fairly generic term | could cite
all kinds of things. For exanple, the conpany's
Standby Service, Rate 18, serves uni que | oad
requirements.

Q Are you aware of any of the so-called
flexible products that the conpany offers regarding
whol esal e energy?

A I"maware that we devel oped a product
specifically for large industrial custonmers, such as
steel customers who have very difficult to predict
| oads, and have offered that product on | believe
it's an ancillary services basis or related to
ancil l ary services.

Q Let nme ask you a few questions regarding
this new of f -cycle switching service that you

nmention.



10

11

12

13

14

15

16

17

18

19

20

21

22

374

A Ckay.

Q Now you stated that -- well, let me ask
you this. |Is an ARES, to the best of your
know edge, allowed to switch a custoner with | ess
t han seven days' notice?

A No, | believe we still need the seven
days' notice. It's a seven cal endar day. W went
froma ten business day to a seven cal endar day.

Q Is it also correct that a rescind DASR
must be submitted no | ess than five days before the

resci nd occurs?

Yes.
Q Can a supplier drop a customer md cycle?
A That's the whole point of Rider TS. Yes.
Q The way your transition service operates

as | understand it, is that a custoner would not be

pl aced on that service until its billing cycle
occurr ed.
A No, that's not correct. Oherw se there

woul d not be transition service.
MR, FI NDLAY: Let ne just -- | want to

understand how this whole line of questioning is



10

11

12

13

14

15

16

17

18

19

20

21

22

375

relevant to Ms. Juracek's testinmony. |'ve stayed
qui et because of the tine constraints, but | think
it's turning out to be counterproductive.

Ms. Juracek didn't testify about any of these

t hi ngs, and we're about six or seven questions into
this, and | don't understand to what portion of the
testinmony it rel ates.

MR FEIN Well, actually Ms. Juracek gave a --
| asked a question on switching, and she told me
about a new service, and | was just trying to
under stand how t hat operated within the context of
her testinmony on the stand. This was actually one
of the last questions | had on this issue, so if we
could --

MR FINDLAY: | didn't understand how the first
gquestion was relevant, but if you only have one nore
question, then no real harm| guess.

EXAM NER JONES: | think the |last question may
have actually been answered. Did you get the
answer, Ms. Reporter?

REPORTER DAVIS: | think so.

EXAM NER JONES: All right. Thank you.
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Did you get a chance to conplete your
answer ?

THE W TNESS: Yes.

EXAM NER JONES: kay. Thank you

MR FEIN

Q The final question in this answer was, can
a custoner select an off -cycle switch date, switch
for a parti al cycle, and then return to bundl ed
servi ce?

A I think if timng is such that a DASR can
be submitted in atinely way to switch the custoner,
depending on the timng of its billing cycle and its
of f-cycle switch date, it would be possible to do
t hat .

Q But in that instance, a custoner still
must give | believe it's thirty days' notice before
returning to bundl ed service under the conpany's
tariffs. 1Isn't that correct?

A There is a notice provision provided for,
and, again, we would have to take a | ook at the
paperwork, etc. that's for a custoner voluntarily

switching. There is still Rder TS in the event
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that the supplier finds it unproductive to serve
this custoner and, as we said, uncerenoniously dunps
the custonmer. That was our design termfor Rider
TS, so it would be possible for that custoner to be
shed by its supplier.

Q Right, but Rider TSisn't a bundled
servi ce.

A No, but once one goes to Rider TS, one has
three-and-a-half billing cycles to sel ect bundl ed
service, and I sinply don't recall how a 30 -day
notice period works within that.

Q So you're not aware of whether there's a
requirement in your tariffs whether a customer mnust
give thirty days' witten notice before they return
to bundl ed service.

A ["msure M. Crunrine, who is our rate
witness here, will have that answer.

Q Ckay.

Are you famliar with the termfull
requi rements service?

A Yes.

Q And that is through the conpany's bundl ed
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service? That's the type of service that ConEd
furnishes to its custoner?

A Well, there's a full requirenents retai
service. There are also a full requirenments
whol esal e service of products.

Q Regarding full requirenments retai

service, the conpany is obligated to provide all the

electricity needs of a given custoner. |Is that
correct?
A Only to the extent the custoner doesn't

sel f -generate or peel off a portion of its load to
be served by a RES

Q Are there limts to how nuch or little
power a custoner can consune as a full requirements
cust oner ?

MR FI NDLAY: May | renew ny objection? These
last ten or so questions really don't have anything
to do with what Ms. Juracek testified on direct, and
we' ve gotten so far afield I don't know when we're
going to circle back and tie it to what she's
testified about.

MR FEIN M. Juracek's testinony is, as
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woul d describe it, a piece of testinony that
outlines the conmpany's entire proposal in this case,
of fers a nunber of reasons why it's a preferable

met hodol ogy, highlights three characteristics of the
proposal and why it's preferable. | have a right to
cross-exam ne her regarding issues related to how
the market operates here in Illinois to evaluate
whet her her opinions are correct.

It's actually the |ast question | had, and
it's entirely relevant. It goes to the weight to be
given to her testinony.

MR FINDLAY: | still haven't heard howit's
rel evant to any portion of Ms. Juracek's testinony.
I think that the nost M. Fein has said is that it's
rel evant to the market as a whol e and she kind of
testifies about why this is good for the market, but
aski ng about particular tariff services doesn't have
anything to do with what she's testified about.

EXAM NER JONES: What was that part about the
| ast question?

MR FEIN That was it.

EXAM NER JONES: That was your | ast question?
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Al right. It's kind of a close call, but 1| think
it looks Iike this line of questioning is comng to
a close, sol think we'll allowit as relevant to
this witness's testinony.

MR FEIN | would note that the w tness herself
refers to a wholesale full requirements offer that
is part of this proceedi ng.

EXAM NER JONES: Well, | think the argunents are
made and the ruling is made, so. D d the question
get answer ed?

MR FEIN | bel ieve the [ ast question was not
answer ed.

EXAM NER JONES: Al right. Do you recall the
question, M. Juracek?

THE WTNESS: Wbuld you ask the question again?

MR FEIN.  Sure.

Q Under retail full requirenments, what are
the limts to how much power or little power a
cust oner can consune?

A The limts to how nmuch power a c ustoner
can consume are certainly based on the size of their

service entrance equi pnent, their transforner, and
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the type of tariff that they're on. 1In certain
circunstances a tariff may dictate how -- alimt to
what can be consumed without incurring some
financial cost on the part of the custoner.
Conversely, on the down side, if a
cust oner continuously consunmes a | esser anount of
electricity, it may, in fact, affect their charges,
particularly with respect to optional facilities
servi ces.
MR FEIN No further questions, M. Exam ner
EXAM NER JONES: Al right. Thank you
M. Fein.
M. Robertson, are you ready to proceed
with yours?
MR ROBERTSON: Yes, sir.
| did have a point of clarification with
regard to the -- before | start my cross, it would
be inportant to know how we're going to treat this.
W& have the Neutral Fact Finder's Report for 2000,
and | don't know whether it is going to go into the
record in this case to be referred to by the parties

or whet her anybody has an objection to doing that.



10

11

12

13

14

15

16

17

18

19

20

21

22

382

It seens to ne that it's a rel evant piece of
material that the Conm ssion would want to have in
the record here.

M5. READ: | have no objection, if you have it,
to it being marked as a cross exhibit. || also
bel i eve the Conm ssion can take adm nistrative
notice of what it states but can't rely onit for
the truth of the nmatter asserted. So with that
understanding, if you just want a docunent to refer
to, it is evidence of what he stated, but it is
hearsay. It has therefore got limtations, and with
t hat understanding, | don't know how ot her counse
feel, but we would not mnd having it admtted as a
cross exhibit so the parties can refer to it.

MR ROBERTSON: 1'd rather -- | don't want to
take responsibility for what's in here and
necessarily be bound by everything this gentleman
has said, but maybe we can nmake it a joint -- a
parties' exhibit or a joint cross exhibit of the
parties so that we all agree that it goes in, or it
can be the Hearing Examiner's exhibit as far as

that's concer ned.
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M5. READ: O the parties can sinply agree that
t he Conm ssion can take administrative notice of the
facts of that report and that it stated what it
stated, but it cannot be relied on for the truth of
the matter asserted. Then it doesn't need to be
marked, and we can all refer to it.

MR ROBERTSON: Wbuld there be a problemwth
making it a Hearing Exami ner's exhibit and no party
sponsors it?

EXAM NER JONES: | don't think I'Il nake that a
Hearing Exami ner's exhibit, no, but if you want to
-- if there's -- if you want to put it into the
evidentiary record on the basis of admnistrative
notice by agreenent of the parties, we can do that,
if there's agreenent on that. | don't knowif the
-- have the parties tal ked about this at all before
this mnute?

M5. READ: No.

EXAM NER JONES: It might be one of those things

MR ROBERTSON: Wy don't | just go ahead and do

the little bit of cross that | have, and we can
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straighten this out |ater

EXAM NER JONES: | think that -- again, | think
it sounds like you're really not that far apart on
this. There are probably sone procedural mnech ani sns
available. If you come to agreenent on it, we'll
certainly work with you on finding a way to get that
agreenent inpl ement ed.

CRCSS EXAM NATI ON

BY MR ROBERTSON:

Q Ms. Juracek, could you | ook at page 6 at
lines 1 through 2 of your direct testinmony? Do you
have that?

A Yes, | do.

Q. You state that the first characteristic of
an effective market value estimation nmethodol ogy is
that it produces reasonably accurate nmarket val ues.
How do you define accurate?

A Accurate to ne in this context neans
reflective of the larger market that we're taking a
wi ndow into. Certainly they should be
cont enpor aneous values with the time that they're

bei ng used and reflect the type of price |evels that
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t he marketpl ace is generally seeing.

Q Now is the market you refer to here the
forward market? The spot market? The long-term
mar ket ? What product is involved in the market
that's referenced here on page 67?

A The market includes all of the above.
It's really the systemof buyers and sellers
transacting for the electricity commodity in a
region and in a certain tine period.

Q Now i n the context of the April 2000 NFF
report, would you agree with me that the NFF was
presented with contract summaries that sumarized
5,953 contracts?

MR FINDLAY: | just object. He hasn't
established a foundation that she knows about the
contents of the NFF report. You may be able to do
that. | just don't know that --

Q Ms. Juracek, | would be real surprised if
you didn't know since you address it in your
t esti nony.

A Unfortunately, M. Robertson, | didn't

menorize it. | cannot testify to any nunbers in
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that report.

Q Wul d you be willing to accept, subject to
check, that the NFF received summaries that included
5,953 contracts?

A Assuming that it's entered as testinony or
as evidence in this case and that nunber will be
there for everybody to see and correct, yes.

Q Ckay. |'ve got some other questions about
the nunmbers. Wbuld you like to have a copy of it so
you can see?

A Sur e.

Q Now woul d you agree, subject to check
that the NFF actually used 2, 624 contracts to arrive
at his value?

A That's what it says here.

Q And woul d you agree, subject to check

that there were 12 entities who reported contracts

to the NFF?

A Yes.

Q And woul d you agree, subject to check
that of the -- | think this is correct -- that of

the 2,624 contracts, he used 51 of themthat were



10

11

12

13

14

15

16

17

18

19

20

21

22

387

entered into prior to June -- prior to July of 19997
A He states they were entered into on June
30, 1999 or earlier, yes.
Q And woul d you agree that he reported 2, 753

contracts that were entered into as of July 1, 1999

or later?
A Yes.
Q Now other than -- | think we're done with

that. Thank you.
| have sone questions with regard to the

conpany's response to a confidential data request,
and I will go through the other brief questions I
have, and then I1'd like to cone back to those
because | don't know how you want to treat this as
far as the confidentiality aspect. So l'd like to
refer you nowto ConEd -- what's been marked as
ConEd Exhi bit Nunber 3, Ms. Juracek, and | think
it's the fifth page. It is the response to Question
Nunber 4. Do you have that?

A Yes.

Q I"m 1 ooking at the | ast paragraph in that

exhibit, and there it's indicated that Contd woul d
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not support the option of placing the tariff in

effect for a defined period of time. Do you see

t hat ?
A Yes.
Q Now when you say woul d not support, can

you tell ne what that nmeans?

A The question fromthe Comm ssion had been
what if we allowed this tariff alternative to the
Neutral Fact Finder to go into effect for a defined
time period rat her than for an indefinite tine
period, as many rates do go into effect, and
basically ConEd indicated in its response that we
did not think it was a good idea for the above
reasons, and we're not proposing that nor were we
endor si ng that.

EXAM NER JONES: Pardon the interruption. \Wat
guestion were you --

MR ROBERTSON:  Nunber 4.

EXAM NER JONES: Thank you.

Q Now i f the Conmmi ssion were to do that in
the context of this case, what woul d Comonweal t h

Edi son's position be?
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A Vell, first of all, ConEd is bound as a
matter of law to conformw th any Conm ssion orders
or take appropriate |egal steps to stay those
orders. W would reexam ne our options at that tine
in the context of all the other events that

surrounded that deci sion.

Q I"msorry. That was a poorly stated
guestion. |1 wasn't |ooking for what your | egal
response would be. | was wondering whether or not

you had a change of heart and would agree to a
tariff that had a time limt init.

A No.

Q Al right. And wuld the conpany agree to
use C nergy forwards as opposed to Into ConEd hub
forwards in its nethodol ogy if the Conm ssion were
to direct that be done in this case?

A Again, we would certainly need to conform
with the Comm ssion's Order. [|'mnot prepared at
this tine to concede a switch to the Into G nergy
nunbers for all the reasons stated in our various
wi t nesses' testimony. W believe Into ConEd is

preferable. It measures the market price in our
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service area, and we believe that the market

continues to need to see value in that index so that

it wll mature. If we keep switching away fromit,
it will never nmature.
Q Let me ask you about a different subject

whi ch has to do with the cost of Altrade and

Bl oonberg. Wbuld you accept, subject to check, that
inits response to |l EC Data Request Nunber 17 the
conpany indicated that Price \Waterhouse Coopers
charged $75,000 for historical data and $5, 250 per
mont h for update service in relation to Altrade?

MR FI NDLAY: Do you have a copy of the data
request you could show the w tness?

(Wher eupon sai d docunent was
provided to the w tness by
M. Robertson.)

A The answer is yes.

EXAM NER JONES: Ms. Reporter, could you read
the question, please? | want to make sure what that
says.

(Whereupon the requested

portion of the record was read
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back by the Court Reporter.)

A If I could clarify, I don't recall that
answer saying the 5,000 was per nonth.

Q Wul d you believe ne if | told you I |ost
it?

A kay. It's 5,250 per nonth for update
service. That's correct. And if | could just
clarify that, | believe that is for purposes of
updating data. | don't believe that's the |icense
fee for actually being able to do screen prints.

MR ROBERTSON: O dinarily I'd object, but to
save sone tine on redirect.

Ckay. | think I'"'mready to ask questions
about confidential dat a.

MR FINDLAY: | think that we have to go to the
procedure of clearing the roomof those who have not
signed the confidentiality agreement.

M5. READ: It's nore than that. It 's those who
have access to the particular type of data, so if
can see what M. Robertson wants to use.

I will note for the record that ConEd will

al so be using this procedure at the end of its cross
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of Dr. O Connor and M. Branschreiber, but I note
for sure Staff and AG could stay in the room
(Pause in the proceedings.)

MR FINDLAY: It looks as if the data request
that he wants answers to is one that any party that
has signed the confidentiality agreenent can listen
to the line of questioning. Any parties that have
not signed the confidentiality agreenent -- actually
i ndi vi dual s who have signed the confidentiality
agreenent can stay. |Individuals who have not shoul d
step out si de.

EXAM NER JONES: Al right. D d everybody hear
t hat ?

MR SEIDEL: | haven't signthe -- I'd liketo
sign the confidentiality agreement, but | didn't
receive the data request or the data response, so
don't know what |'mm ssing out on, but | promse to
keep it confidential

M5. READ. It's because you didn't ask for it.

MR SEIDEL: Thanks.

EXAM NER JONES: M. Findlay, do you just want

to sort of tell the group? Announce |oud enough for
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the group to hear what you understand to be the
rules of the gane on the confidentiality.

MR FI NDLAY: Sure. W have confidentiality
agreenents with some but not all of the individuals
inthis room Each individual that wants to stay in
the roomfor this line of questioning |I think has to
i ndividually execute a copy of the confidential ity
agr eenent .

MR WARREN: M. Exam ner, just a housekeeping
thing, at the last hearing that I was in we couldn't
get a copy of the privileged part of the record
wi thout a statenent fromthe Hearing Exam ner saying
we were entitled to it. It was required to be on
the record, and so we had to have a letter submitted
to the court reporters before they could rel e ase
that to us, so | would request that you would just
say that those that are here under the
confidentiality agreement are entitled to that copy
of the record.

EXAM NER JONES: Right. | think what we're
going to have to do is nake sure that it is known

exactly which individuals that pertains to.
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MR WARREN: Right. Certainly I'mrequesting it
on behal f of the AG

M5. READ: W know. You signed it.

Let's see. Everyone fromStaff is fine.

MR REVETH S: Yeah, we're fine.

M5. READ: You're fine. You're fine.

(Whereupon at this point in
t he proceedi ngs an

of f -the-record di scussion
transpired.)

EXAM NER JONES: Now the intent is that we go in
canera at this point.

Is there anything of a nore general nature
in your questions that will not need to be in canera
or do we need to get everything in camera fromthis
question forward?

MR ROBERTSON: | have one line of cross in
relation to a single data request that's proprietary
and confidenti al .

EXAM NER JONES: Al right. So this entire line
is in canera is what you're saying.

VR ROBERTSON:  Yeah.
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EXAM NER JONES: Al right. That's fine. W'd

just like to limt the in camera as nmuch as we can

for a combination of reasons really that we won't go

into at this point, but 1'd just Iike to nake sure
that there is nothing in the way of questions that
is treated in canmera that doesn't have to be
Al right. So just so the record is
clear, we hereby go in canmera for purposes of this
portion of M. Robertson's |ine of questioning.
(Wher eupon the foll ow ng
pages 396 through
412 are contai ned under
separate cover for the in
caner a portion of the

pr oceedi ngs.)
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1 EXAM NER JONES: W hereby return to the non

2 in canera or public portion of this transcript, so
3 we need to give those who are not here a chance to
4 return, if they want to.

5 MR ROBERTSON: |'mnot going to ask ny

6 question. | think it's a good place to stop. Thank
7 you, M. Exam ner.

8 EXAM NER JONES: | believe that's all the

9 parties that had cross-exam nati on questions for
10 Ms. Juracek.

11 Were there other parties that had

12 questions for this witness? There are not.

13 Does the conpany have redirect?

14 MR FINDLAY: | think just one question.

15 REDI RECT EXAM NATI ON

16 BY MR FI NDLAY:

17 Q You were asked a nunber of questions by

18 M. Fein about the provisions of various tariffs of
19 the conmpany. Do you recall those questions?

20 A Yes.

21 Q If there is any di screpancy between your

22 oral answers today and the terns of the tariffs
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t henmsel ves, which control ?
A The terns of the tariffs.
MR FINDLAY: That's all we have.
EXAM NER JONES: Any recross?
MR FEIN  No.
EXAM NER JONES: Al right. There is not.
Thank you, Ms. Juracek.
(Wtness excused.)
Of the record regardi ng scheduling and
related matters.
(Whereupon at this point in
t he proceedi ngs an
of f -the-record di scussion
transpired.)
EXAM NER JONES: Back on the record.
W hereby take a five-mnute break, and
t hen when we get back we'll proceed with M. Kagan.
(Whereupon a short recess was
t aken.)
EXAM NER JONES: Ready to call your next
Wi t ness?

MR FEIN Yes. NewkEnergy Mdwest, L.L.C calls
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M chael Kagan.
EXAM NER JONES: | don't think we've sworn you
in, have we?
MR. KAGAN. No, you haven't.
EXAM NER JONES: Stand and raise your right
hand, sir.
(Wher eupon the wi tness was
sworn by Exam ner Jones.)
EXAM NER JONES: Thank you. Have a seat.
M CHAEL P. KAGAN
called as a witness on behalf of NewEnergy M dwest,
L.L.C., having been first duly sworn, was exam ned
and testified as fol |l ows:
DI RECT EXAM NATI ON
BY MR FEIN:
Q M. Kagan, could you please state your

nane and spell your |ast name for the record,

pl ease?
THE W TNESS:
A My nane is Mchael P. Kagan, K-A-G A-N.

Q By whom are you enpl oyed and i n what

position?
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A I am enpl oyed by NewEnergy, and ny
position is Vice President of Retail Comuodity
Pri ci ng.

Q Do you have before you a docurent entitled
Direct Testinmony of M chael P. Kagan on Behal f of
NewEnergy M dwest, L.L.C ?

A Yes, | do.

Q The docunent that has been marked as

NewEner gy Exhi bit Nunmber 4 consists of questions and

answers?

A Yes.

Q As well as an Attachment A which includes
your current CV. |Is that correct?

A There is no CV attached.

Q Is it your understanding that the filed

copy included a current CV as an attachnment to your
testi mony?
A That is my understandi ng.
Q Do you have any corrections or changes to
your prefiled direct testinmony in this proceedi ng?
Yes, | do.

Q And could you tell us where those changes
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appear ?

A Yes. Those corrections appear on p age 4,
line 5 where the word "wi tness" shoul d be
"wi tnesses”, and on page 6, line 7, where the word
"W tness" should be "w tnesses".

Q Do you have any ot her changes or
corrections to your prefiled testinony?

A No, | do not.

Q And it's your understanding that these
corrections have been included on the copies that
have been provided to the Hearing Exam ner and the
Court Reporter this norning?

A Yes.

MR FEIN Wth that, NewkEnergy woul d nove for
t he adm ssion of NewEnergy Exhi bit Nunber 4, the
Direct Testinony of Mchael P. Kagan, and tender the
wi tness for cross-exani nation.

EXAM NER JONES: Any objections?

MR REVETH' S: No objection.

MR FI NDLAY: No objection.

EXAM NER JONES: Let the record show that

NewEner gy Exhi bit Number 4 sponsored by M. Kagan is
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admtted.
(Wher eupon NewEner gy Exhi bit
4 was received into evidence.)
| believe ConkEd indicated they had cross
for this witness. |Is that correct?

MR FI NDLAY: Yes, we do.
CRCSS EXAM NATI ON
BY MR FI NDLAY:
Q M. Kagan, you're enployed by NewEnergy
Inc. is that correct?
A Correct.

Q And NewEnergy Inc. is not the sane as

NewEnergy M dwest. |Is that correct?
A That's correct.
Q Can you explain, sinceit's alittle

uncl ear, what the relationship between those two
entities is?

A I will try. NewEnergy is a very
decentral i zed busi ness where each geographic regi on
is its own business, but we all collectively are a
-- nationally have the sane objective, so that we --

whil e each -- there are separate businesses, the
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conpany as a whol e functions as a whol e.

Q Now, you work up in Boston. |Is that
correct?

A That's correct.

Q And you run the trading floor up there?

Is that a fair statenent?

A Yes. It could be called a trading floor.
Its purpose is to procure supply to serve our retai
cust oners.

Q Is it an electronic exchange or is it
actually a physical pit where people are shouting at
each ot her?

A No. W have our own enpl oyees that work
with el ectroni c exchanges as well as broker markets,
but it is generally electronic in nature. 1It's not
a pit, as you had described it.

Q And what volume of electricity is traded
up in that exchange, say in a typical nonth?

MR FEIN (bjection to the rel evance of that
and an additional objection to that's going to call
for proprietary information regarding vol ume of

tradi ng.
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MR FINDLAY: |'Il just withdraw the question

Q But you trade, you buy and sell
electricity on an exchange up in Boston. 1Is that
correct?

A That's correct, for the primary purpose of

serving our retail custoners.

Q Do you believe that any participant on
your exchange in Boston has the ability to
mani pul ate the market price?

MR FEIN | would object to the
characterization of it as an exchange. The witness
stated that the operation where M. Kagan works is
not an exchange.

MR FINDLAY: | thought he did say it's an
exchange, but 1'mhappy to use a different term

Q. VWhat termwould you use, M. Kagan, so
don't get in trouble?

A I would refer to it as a marketing
oper at i on.

Q Al right. Do you believe that any
participant in NewEnergy's marketing operation has

the ability to mani pul ate the price?
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A The price of what?

Q El ectricity.

A At retail?

Q Any product of electricity up there

A Yes.

Q VWi ch participants do you believe have the

ability to mani pulate the price of electricity in
your marketing operation up there?

A Any of the authorized traders.

Q It's your testinony that any authorized
trader in your marketing operation has the ability
to mani pulate the price of electricity in that
mar keti ng operati on?

A Under very specific circunstances that is
possi bl e, yes.

Q Now | think you said earlier that

NewEnergy is a very decentralized operation, didn't

you?

A Yes.

Q And you said that actually each of the
regi onal areas are separate businesses. |I|s that
correct?
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A Correct.

Q It's fair to say, isn't it, that you don't
trade Into ConEd energy on your trading floor up in
Bost on, do you?

MR FEIN | object to the relevance of that. |
object to if you could tell me where in his
testinmony you're referring to something he di scusses
about --

MR FI NDLAY: Well, the wi tness opines
t hr oughout his testimony on the buying and selling
of Into ConEd products, and he al so tal ks about his
experti se based on the fact that he runs this
trading floor, and so | think it goes to the wei ght
to be given his testinony.

EXAMINER JONES: Is this witness testifying as
an expert?

MR FEIN He's testifying as an expert on the
appropri ateness of the three itens that he discusses
in his testinony.

EXAM NER JONES: But | nmean is he testifying as
an expert witness or is he not testifying as an

expert wtness?
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MR FEIN The witness is testifying based upon
his experience in these three limted areas he
addresses in his testinmony about his experience.

EXAM NER JONES: Well, he's either t estifying as
an expert or he isn't. Now he may be an expert in
specific areas, but he's either testifying as an
expert witness or he isn't. | think we're entitled
to an answer to that question, as with any w tness
where this issue may potentially come up. That's a
very basic question.

MR FEIN He is testifying as an expert on
NewEnergy's tradi ng function and his experience in
that area.

MR FINDLAY: So | think I can inquire into
whet her his experience includes the products that

are at issue in this proceedi ng.

MR. FEIN I'll wthdraw the objection.

MR FI NDLAY:

Q Do you renenber the question, M. Kagan?
A Pl ease read it back.

Q "Il give it another try, and we'll see if

that works so we don't have to bother the Reporter.
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It's fair to say that you don't trade much

Into ConEd power and energy on your trading floor up

i n Boston, do you?
A Can you state the question again?
MR FI NDLAY: Do you want to read it back this
time?
(Wher eupon the requested
portion of the record was read
back by the Court Reporter.)
A How do you defi ne nuch?
Q More than 20 percent.
A Twenty percent of ?
Q O the vol une on your exchange
A As a nunber of trades or in volunme?
Q Let's try each one. Nunber of trades
nore than 20 percent?
A No, | ess than 20 percent.
Q Vol unme, nore than 20 percent?
A Less than 20 percent.
Q kay. NewEknergy has a website, doesn't
it?

believe it does.
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Q And NewEnergy is not in the business of
putting intentionally m sl eading statements on its
website, is it?

A I woul d hope not.

Q Is it correct, as the website states, that
NewEner gy "maxi m zes the customer's buyi ng power by
aggregating load into a single portfolio"?

MR FEIN  Counsel, do you want to show the
witness, if you' re asking himto agree with
somet hi ng?

MR FI NDLAY: Sure.

MR FEIN He doesn't have his conputer in front
of him

MR FI NDLAY: Sure.

(Wher eupon the wi tness was
provided with a docunent by
M. Findlay.)

A Thank you.

Q Have you ever | ooked at your website
before, M. Kagan?

A Only portions of it. | have not |ooked at

this before.
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Q But as you say, does this look t o you like
it's an accurate print from NewEnergy's website?

A It does look like it came fromthe
website, yes.

Q Let nme direct you to the second paragraph
under approach. It says "This approach maxim zes

the customer's buyi ng power by aggregating |load into

a single portfolio." That's correct, isn't it?
A In certain instances it is correct.
Q And in other instances this statement is

incorrect. That's what you're sayi ng?

A In other instances this statenent doesn't
apply to -- it doesn't apply to certain customners.
Q But for the custonmers to which it applies

this statenment is correct. You do nmaxim ze that
custoner's buying power by aggregating load into a
single portfolio. Correct?

A For certain custoners of simlar size,
attributes, and so long as they're interested in
t hat program

Q And so for some custoners you don't

maxi m ze their buying power?
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A I"'mnot sure what that neans.

Q VWl l, what does the term maxim zes the
custoner's buying power nmean to you? It's from your
websi te.

A It neans giving access to electricity
mar kets that a custonmer may ot herwi se not have.

Q You take small custonmers, you aggregate
them toget her, and then they can get a better dea
than they could have on their own. That's all
you're saying, right?

A That only applies to certain customners.
This is very narrowWy focused. It's only one
mar keti ng approach and is, in fact, a mnority of
our busi ness.

Q That's described in your website as
"NewEner gy' s approach”. Right?

A That's part of the sanme paragraph, yes.

Q And to go on down to the end of that
par agr aph, NewkEnergy states, does it not, "W have
greater flexibility to buy firm power when prices
are low and to build, shape, and conpl ement our

portfolio, achieving a clear price advantage"?
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That's what NewEnergy says, doesn't it? |'mnot

trying to trick you. I'mjust asking if that's what
it says.
A I was listening to you. | wasn't |ooking

at this. \Where were you starting fronf

Q The end of that sane paragraph. It's the
| ast sentence in that paragraph

A Yes, it does say that.

EXAM NER JONES: Excuse me for interrupting.
VWat is it you' re reading fron? Could you give us
sone identification?

MR FINDLAY: Sure. It was a print printed out
on Septenber 26, 2000, fromthe NewEnergy website
www. newener gy. Com\ products\el ectricity. htm

EXAM NER JONES: Thank you

Q Before we get into sonme of the other
i ssues, let me just be clear on one prelimnary
matter. W asked you if any workpapers or relied-
upon docunents supported your testinony, and your
answer was that there are no such workpapers.
Correct?

A Correct.
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Q Al right. You agree, don't you, that the
i dea of an index, in general, is a good idea and
somet hing that we believe should be pursued?

A Yes, | do believe that.

Q And NewEner gy has taken the position in
the first part of this proceeding that ConEd's
mar ket val ue i ndex net hodol ogy is preferable to the
NFF process. Isn't that right?

A Yes.

Q And you've read all the testinmony in this
pr oceedi ng?

A Most of it.

Q Have you read Dr. O Connor's and
Dr. Branmschreiber's testinony?

A Yes, | have.

Q And | take it you agree with themthat
there's no perfect market index methodol ogy. Right?

A I think that's correct.

Q Let nme show you NewEnergy's response to
ConEd Data Request Number 1 in the second set of
requests that we sent to NEV. The one to which I

want to direct you is the response to Nunber 1.
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MR FEIN. | just note for the record that this

dat a request

M. Kagan but

Dr. O Connor.

MR FI NDLAY: Right.

is not directed to the testinony of

refers to the testinony of

MR FEIN. And Dr. Branschreiber.

MR FI NDLAY:

Q You work for NewEnergy?
A Yes, | do.

Q

the end of the first paragraph,

You agree, as it states, that, and thi s is

" NewEner gy

recogni zes that whol esal e power and energy is sold

in different ways as different products"?

A

Q

response.

> O > O

VWere do you see that?

At the end of the first paragraph of the

Do you want ne to
Yes, pl ease.

-- show you?
Yep.

It's right there.

Thank you.
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Q You agree with that statenent, don't you
M. Kagan?

A Yes.

Q Let nme ask you another sort of genera
question. In order to conpare two prices, one of

the things you need to do is to ensure that you're
t al ki ng about appl es -- conparing apples to appl es
and not apples to oranges. You' ve got to make sure
that you're tal king about the same product. Right?

A Sur e.

Q In other words, to know if one price is
better or worse than another, you would have to
define the delivery point, the time frame, the terns
of the offer, and the credit associated with those
offers. Correct?

A Correct.

Q I"d like you to | ook at page 4 of your
testimony, please. Starting at about line 11, you
state that the values of such sales are different,
and |ikely greater than, the value of day-ahead spot
transactions reflected in the published daily

i ndices used by the utilities, and in the previous
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sentence "such sal es” neans sale of electric power

and energy on a long or short -termfirmbasis (i.e.

one nonth or nore). |Is that what your testinony
says?

A Yes, it does.

Q Now the termyou use is likely greater

than, isn't it?

A Yes.

Q And you have not submitted any anal ysis
showi ng that the values for long-termor short-term
firmsales are actually greater than the val ues for
spot transactions, have you?

A That's correct.

Q In fact, we can agree, can't we, that on
some days the spot prices are rmuch hi gher than
| onger -term products, right?

A I would agree, and I'mnmaking no -- ny
testinmony is not that the prices are greater or |ess
than. | would agree that in many cases they coul d
be. The spot could be greater than the long term
for forward price or |ess than.

Q Down at the bottom of that page, page 4 of



10

11

12

13

14

15

16

17

18

19

20

21

22

433

the testinmony, starting on line 21, you say, "In

ot her words, spot transactions are based on the

i ncrenental cost of generation, whereas |onger -term
transactions are based on the increnental cost of
generation plus a contribution to fixed costs

associated with mai ntaining the capaci ty to generate

energy (i.e., electric power) and a margin." |Is
that right?
A That's correct. That is ny testinony.
Q Now | think you've just said that's not

al ways true; that spot prices sonetinmes will be much
greater than increnmental costs, right?

A That's correct.

Q And sonetimes a long-termfirmsale could
be basically right at increnmental cost or alittle
bit above. Right?

A That's correct.

Q And, in fact, in the Mdwest |ast sumrer
spot prices were hundreds of tines the incre nmental
cost of generation, weren't they?

Yes, they were.

Q I"d like you to | ook at page 5 of your
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testinmony at the question that begins on line 11,
and without reading the whole question, | take it
that your point is that it's inappropriate to use
day- ahead spot prices because the m ni mum peri od
for which customers can shift fromthe utility unti
they have to conme back is one nonth. |Is that a fair
characterization of what your point is there?

MR FEIN I'd just like to note for the record
that this line of questioning that counsel is
exam ning the w tness upon is regarding off - peak
forward prices, just so the record is clear

Q I think the question was whet her that
fairly stated your general point there.

A Yes, it does.

Q Al right. And your point is basically a
custoner can't shift for a day, so you can't use a
spot price that's only applicable for a day. |Is
that basically the point?

A Yes, it is, and, noreover, when a supplier
supplies that custoner, they don't just supply that
custoner for a day. That custoner is typically

interested in being supplied for twel ve nmonths or
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some reasonabl e period of tine.

Q Are you aware that as of the first of
Cct ober, just a couple days ago, the m ninum one -
nmont h requirenment is no | onger operative?

A Yes, | heard that earlier today.

Q And if there is no one-nonth requirenent,

then the portion of your testinony that depends on

that requirenment is also not operative. 1s that
correct?

A No, that is not.

Q Al right. Well, let's | eave aside for a
mnute that the premse -- that the one-nonth

requirement isn't any |longer operative. Let's
assune it is still operative. |Is it your testinony
that the only transactions that one shoul d exam ne
in setting the market value are those that
correspond to the period during which the custoner
is going to be gone?

A No. | think that it would be reasonabl e
to look at the market in which the utility sells and
the customer within the service territory buys the

pr oduct .
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Q | mean it may be that if a custoner is
going away and it signs a letter saying, ComEd, |'m
sick and tired of you, you will not see ne for ten
years, and it gets twelve bishops to swear to that,
that ConEd might not be able to take that power and
sell it at a ten-year transaction, right?

A That may be the case in an extrene
exanpl e.

Q And ConEd may have to sell some of that
freed-up power on the spot market.

A They may, in fact, have to do that.

Q At page 6 of your testinony, if you'l
turn there now, you state, starting at line 20, that
NewEner gy has not bought or been offered a standard
5 x 8 of f -peak whol esale nonthly bl ock, in the ConEd
mar ket, at anywhere near such a price, and the price
to which you refer is $11.17 per negawatt -hour. Do

you see that?

A. Yes.

Q I want to understand this. The price you
said that you were not offered -- or the product --
stri ke that.
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The product for which you said you were
not offered that price was for a Septenber nonthly
of f - peak forward. Was that for Septenber 2000 or
Sept enber 19997

A That was Septenber 1999.

Q And direct access did not begin unti
Cctober 1999. Isn't that correct?

A That's correct.

Q Now is it correct that you' ve never bought

a standard 5 x 8 whol esal e bl ock from ConEd at any

price?
A Repeat the question
Q Isn't it true that NewEnergy has never

bought a standard 5 x 8 whol esal e bl ock from Contd
at any price?

MR FEIN | would object. It calls for
confidential, proprietary information

MR FINDLAY: Al right. W've signed a
confidentiality agreement, so | guess we have to at
this point clear the roomof those who haven't
signed an agreenment as to NewEnergy's data.

EXAM NER JONES: Well, before we run people in
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and out of the room a needl ess nunber of tines, is
this -- do you have other simlar questions that
will require clearing the roonf

MR FINDLAY: | don't believe that |I do. |
woul dn't want to nmake a representation that | don't
have any nore, but | nust say that | wasn't sure
that this would be confidential, but as | | ook down
my list very quickly, | don't believe that there's
anything else that's confidential. 1In fact, | think
it's safe to say that that really is the only
guestion. W can save it until the end, if you'd
like.

EXAM NER JONES: Wiy don't we save it till the
end, if that's not going to create problens with
your questi ons.

MR FI NDLAY: Sure.

EXAM NER JONES: And if it does, let us know,
and you can ask it sooner

MR FINDLAY: That's no problem It's really a
questi on that kind of hangs out there anyway.

Q M. Kagan, you' ve done no anal ysis, have

you, of how many standard 5 x 8 standard whol esal e
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bl ocks ConEd has offered to anyone?

A No.

Q Have you done any anal ysis of what
per cent age of power and energy in the Into ConEd hub
is sold in standard 5 x 8 whol esal e nmont hly bl ocks?

A No.

Q In fact, isn't it true that a very, very
smal | percentage, |ess than 10 percent, of power and
energy is sold in standard 5 x 8 whol esale nonthly
bl ocks?

MR FEIN Are you referring to in the industry
as a whol e? Conkd?

MR FI NDLAY: W can take it each part.

Q In the industry as a whol e
A Can you repeat the question with the nore
specific of what -- when you say percentage,

per cent age of what ?

Q | think | saidisn't it true that |ess
than 10 percent of power and energy is sold in
standard 5 x 8 whol esal e nonthly bl ocks?

A In the ConkEd narket ?

Q Let's do in the Conkd market .



10

11

12

13

14

15

16

17

18

19

20

21

22

440

A That's obviously a matter of record. |
don't know what those nunbers are. | don't have
everybody's transacti on.

Q You don't know the answer to that
gquestion. Right?

A That's correct.

Q Do you know t he answer to that question
national | y?

A. No, | don't.

Q I think you said earlier that you can't
conpare prices in isolation wthout knowing all the
attributes of the product at issue. Isn't that
right? Products at issue | should say.

A I"d like to revise that testinony, what |
had said earlier.

Q If you d like to, go ahead.

A I think you have to take -- you can nmake a
conpari son. You just have to take into account the
di ff erences.

Q And one of the differences could be
different credit ratings of different purchasers.

Ri ght ?
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A Yes.

Q And if one purchaser has a very poor
credit rating, a seller mght seek a higher pri ce
fromthat custoner. Correct?

A They may.

Q Do you know anyt hi ng about NewEnergy's
credit rating?

MR FEIN bjection. That's irrelevant. It's
confidenti al

MR FINDLAY: 1'Il tell you the rel evance, Your
Honor. It is that M. Kagan has nmade a statenent
that they have never been offered a certain product
at a particular price. M. Kagan just said that one
of the things that can affect the price is the
credi tworthiness of the buyer, and so I think
whet her or not NewkEnergy is rated by agencies as
having a poor credit rating or a fair credit rating
is very relevant to whether or not this price can be
conpared to other prices.

MR FEIN | still stand on both of the
objections as to rel evance and to infornmation.

MR FINDLAY: As to the confidentiality, we're
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happy to handle this one confidentially, but
actually the data we're using i s sonething that
anyone can go on -- anyone can pick up fromthe
maj or credit rating agencies. The offer of proof
will be Dunn & Bradstreet and Experion, which are
two credit agencies that anybody can go in and get
this information from

EXAM NER JONES: Well, if there's confidentia
-- or information that is alleged to be confidentia
i nvolved, we'll hold off on this question until the
end.

MR FEIN | think with that representation from
M. Findlay, | think he can ask the question, if the
wi t ness knows the answer.

MR FI NDLAY:

Q Do you know anyt hi ng about NewEnergy's
credit rating or AES's credit rating?

A It's a matter of record.

Q Wuld it surprise you if you |earned that
Dunn & Bradstreet gives Newknergy a fair credit
rating and states that "this credit rating was

assi gned because the paynment information in D&B' s
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file on this conpany indicates slowness in neeting
trade obligations and this company's nunber of years

in business"?

A And what is your question?
Q Wuld it surprise you if you heard that?
A If that's what you're telling me it says,

then that's what it says.

Q And | think we just agreed that a seller
could take a credit rating in account in terns of
setting the price to that purchaser. Right?

A That's typically not the industry
standard, the way things are done.

Q That wasn't mnmy question. M/ question is
a seller could take that into account in setting the
price. Right?

A Correct.

Q Take a | ook at your testinony at page 7
Now you don't |ike the "Power Markets Wek's" spot
price as a neasure of off -peak val ue, do you?

A Can you be nore clear with that question?

Q Sure. You think that the "Power Market

Week' s" reported spot transactions are not by
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t hensel ves appropriate to set the off -peak price of
power and energy. Correct?

A For the market val ue index.

Q Ri ght .

A Correct.

Q And the way in which you propose to dea
with your concern is to add a premumto the "Power
Mar ket Week' s" spot price. That's what you're
tal ki ng about at page 7 of your testinony. R ght?

A Correct.

Q Now you don't propose to deal with your
concern by collecting a bunch of transactions and
then actually setting the off -peak price based on
t hose transactions, do you?

A Can you ask that a different way, please?

Q Sure. What you propose to do is to
col l ect frombrokers information and then use that
to determne the premumto be added to the "Power
Mar ket s Week" nunmber. Correct?

A No, that is not correct.

Q Take a look at line 18 at page 7, the

par agraph that begins there, and you state,
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"NewEner gy proposes that a premumreflecting this
power or capacity value be cal cul ated through the
broker market. This would be done by gathering

br oker quotes for round-the-clock power and energy,
as well as quotes for 5 x 16 on-peak power and
energy blocks." So isn't it fair to say that you
are using broker quotes to determ ne a prem um for
power or capacity that would be added to the "Power

Mar ket s Week" spot price?

A Let me try to clarify ny testinony.
Q Sure.
A | have concerns about the "Power Markets

Week's Daily Price Report" as relevant to the narket
val ue index. When | describe a premium |'m not
describing to add -- to calculate a prem um and then
add it to the "Power Market Wek's Daily Price
Report". | apologize if that's not clear. [|I'm
advocati ng anot her market val ue indicator which is
going to the broker market, |ooking for
round-the-cl ock power and energy, and then backing
out the on-peak, which is also a liquid product.

Q Al right. That is very helpful. | don't
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mean this as a criticism The word premumis

really not quite right there. Correct?

A I would agree that that could be clearer,
yes.

Q Ckay.

A Thank you.

Q Now it sounds to ne like the nmethod that

you propose sounds a lot |ike how the NFF has been

doing it the last couple years; collecting a bunch

of transactions, excluding sone, and then

determ ning a market value. 1Isn't that correct?
MR FEIN bjection to what the NFF report

reviews, how it reviews whol esal e transactions. |

don't understand the question.

Q Do you understand t he question?
A Wiy don't you try it a dif ferent way.
Q Al right. In your -- do you know

anyt hi ng about the NFF?

A I"maware of that process.

Q Isn't it true that the way the NFF works
is to collect a nunber of transactions, determ ne

whi ch ones of them seem nost appropriate, and then
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determ ne the market value fromthose transacti ons?

A Ceneral ly that's ny understandi ng of how
the NFF process works.

Q And the NFF process collects these
transacti ons from broker quotes.

A I''mnot sure of the source of those.

Q Al right. Now, your testinony does not
speci fy which brokers would be contacted, does it?

A No, it does not.

Q It doesn't tell the Comm ssion who would
contact the brokers, does it?

A No. We coul d discuss that further

Q It doesn't predict how many brokers woul d
respond and tell the details of the transactions,
does it?

A No, it does not.

Q And your testinony al so doesn't provide
any gui dance to the Conmm ssion as to how to excl ude
particul ar transactions that are not appropriate.

A No, it does not.

Q At page 10 of your testinony you discuss

what you call load variability insurance. 1s that
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right?
A Yes.
Q And it's your contention that there should

be added to the price for power and energy the cost

of load variability insurance. Correct?

A Correct.
Q And that's because, | think you say, this
is areal cost for an ARES |ike NewEnergy. It's

somet hing that you actually have to buy in order to
serve your custormers.

A Correct. It's a real cost to serve retai
full requirenments customners

Q. And | think here you are actually talking
about an adder for the cost. You try and value an
option, and that would be an adder. Before we
stunbl ed over premum but here it is a prem umor
an adder, sonething that you would add on to the --

A It's part of the buil dup of serving a ful
requi rements custoner where we started in this
mar ket i ndex by | ooking at bl ocks and t hen nade
adjustments for shaping and then nmade adj ustnents

for the fact that retail |oad can vary, so there was
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a buildup. It was part of a buildup

Q Right. It's an adjustnment | guess is
another way to put it.

A Fair.

Q Ckay. Now, we can agree, can't we, that
when ConEd goes out to sell freed-up power, it
doesn't always obtain extra noney for | oad
variability insurance when it sells the freed-up
power and energy, does it?

A ["mnot aware of ConEd's marketing
activities, but it could very well or it may not.
Q But in your experience, it's quite
possi bl e for products involving electricity to be
sol d without load variability insurance at the

whol esal e I evel, right?

A If ConEd decides not to sell all the
products that they have at their disposal, then that
may be.

Q And not all of ConkEd' s buyers want | oad
variability insurance, do they?

A I"'mnot -- | don't have any know edge of

what ConEd sells -- what they want to sell or who
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they actually sell to on any given --

Q VWhat about nore generally? | nmean does
every single purchase of a product involving
electricity include |oad variability insurance? The

answer is no, right?

A Ask the question again.
Q Does every single product that packages
electricity one way or the other involve -- also --

excuse ne. Let nme start over.
Does every single product that involves
electricity also include load variability insurance?

For exanple, spot sales do not, do they?

A Correct.

Q And to value load variability insurance
you propose to use Black's Mddel. 1Is that right?

A That's one proposal. There are severa

proposal s and several different types of nodel s that
exi st throughout the industry, some proprietary,
some not. Were | nade one sinple suggestion, we're
open to a nunber of different types of

met hodol ogi es.

Q Al right. So it's now your position that
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Bl ack' s Mbdel may not necessarily be the nost
appropriate nmodel to use.

MR FEIN bjection. | object to counsel's
characterization.

MR FI NDLAY: The witness can disagree with it.

Q It's now your testinony --

EXAM NER JONES: Well, wait a minute now.

MR FINDLAY: Ch, I'msorry. Ckay.

EXAM NER JONES: | agree with your response, but
still.

MR FI NDLAY: Sorry. I|'msorry.

EXAM NER JONES: | think the objection should be

and is hereby overruled. The w tness can di sagree
with the cross-exam nation question if he doesn't
agree with it.
Do you need it read back?

THE WTNESS: Pl ease. Thank you.

MR FINDLAY: I'Il try it again.

Q It's now your testinmony that Black's Model
may not necessarily be the best nodel to determ ne
the cost of load variability insurance. Correct?

MR FEIN | still have the objection. It's a
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m scharacterization of his testinmony. The w tness
said that there are other nethods available. |
don't think he said that it's not the best nethod.
He said there's other nethods avail abl e.

MR FINDLAY: If | could just respond, M. Fein
i s coaching the wtness.

MR FEIN |I'mnot coaching the witness. He
m scharacterized his testinony.

MR FINDLAY: The witness is perfectly able to
say the answer is no.

EXAM NER JONES: Well, the arguments are
concl uded. The objection is overruled. The w tness
isnot limted to a yes or no answer as long as the
answer is responsive to the question. It is cross.
This is cross-examnation. |It's an appropriate
guestion on cross.

M. Kagan.

A My testinony is that the Black's Mdel is
one approach, and there are other approaches that
are avail abl e and rel evant.

Q And you' ve nmade no judgnent as to which of

t hese several approaches is the nost appropriate.
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A No, | haven't.

Q In your proposed application of Black's
Model , do you propose to estimate | oad variability
going forward using historical customer |oad data?

A I think that would be a reasonabl e
starting place. 1'd be open to considering -- also
taking into account sone estimate of future
variability as well.

Q So the answer was yes, that' s what you
proposed, was to estimate |oad variability going
forward using historical customer |oad data. That's
what you' ve proposed so far.

A Yes, it is.

Q Now at page 12 of your testinony you
propose to take the option value that is spit out by
Bl ack's Mbdel -- that's a bad word; | don't nean
that in the pejorative -- that results from Bl ack's

Model , and you propose to adjust it downward by 25

to 50 percent. |Is that correct?
A Correct.
Q And we tal ked earlier that we asked for

al |l your workpaper s and relied-upon docunents for
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your testimony. You didn't give us any, so | take
it that you didn't provide any calculations as to
that 25 or 50 percent, did you?

A The reason | didn't provide workpapers is
this is sonething that | deal with day in, day out.
Thi s concept, in general, is part of ny everyday
work and part of many of our counterparties'
everyday work and is discussed in ny office every
day, and | can explain, if you'd like, where | came
up with the 25 or 50 percent deduct, if you would
like.

Q Wl |, your counsel will be able to ask you
on redirect, but | guess I'll just ask you, you
haven't in your testinony given the Comm ssion any
gui dance as to whether this proposed deducti on ought
to be 25 or 50 percent at either end of the
spectrum have you?

A I have not. | would be happy to do that.

Q Let me just turn to pages 13 to 14 of your
testimony, and we're nearing the end before we get
into those | ast couple confidential questions.

A Excuse nme. \Wich page?
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Q |"msorry; pages 13 to 14.

A Ckay.

Q And it's the exanple that you give there.
A Yes.

Q Now, this is for illustrative purposes
only, isn't it?

A Correct.

Q And t he assunptions here are not based on
any actual broker's quotes. Right?

A Correct.

Q And so these are basically assunptions
t hat you' ve made.

A Correct. These are, as you had said, for
illustration purposes only.

MR FINDLAY: That's all | have that's not
confidential, and then I just have a couple, maybe
two or three questions that would be confidential,
actually just one question.

EXAM NER JONES: Al right. It looks like we're
going to need to go back in camera. W apol ogi ze
for the inconvenience.

M5. READ. Your Honor, just a mnute. It may
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not be necessary.

EXAM NER JONES: Just a minute before you | eave.
W'|ll see if you really need to leave. Of the
record

(Whereupon at this point in
t he proceedi ngs an

of f -the-record di scussion
transpired.)

EXAM NER JONES: Back on the record.

Do you want to repeat what you just said
for the record?

MR FI NDLAY: Sure. Upon further reflection
we' ve deci ded that we ought to ask this question of
a different witness, and so there's no need to ask
it of M. Kagan.

EXAM NER JONES: Al right. Thank you

Al right. Let's nake sure that everyone
is here that wants to be.
(Pause in the proceedings.)
| believe M. Findlay was the only one
with cross-exam nation of M. Kagan. Do any other

parties have cross? They do not.
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Is there redirect, M. Fein?

MR FEIN There likely will be some redirect.
Can we have a few m nutes?

EXAM NER JONES: Yes. How |long do you need?

MR FEIN Five to ten mnutes would be
suf ficient.

EXAM NER JONES: Al right. Do you want ten?

MR FEIN Please. Thanks.

EXAM NER JONES: Al right. W hereby recess

for ten m nutes.

(Whereupon a short recess was

t aken.)
EXAM NER JONES: Back on the record.
M. Fein, do you have any

cross-exam nation for your w tness?

MR FEIN Redirect.

EXAM NER JONES: O |I'msorry; redirect.
Redi rect exam nation? | stand corrected.

REDI RECT EXAM NATI ON
BY MR FEIN:
Q M. Kagan, is it accurate to characterize

your office as an exchange?
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A No.
Q How woul d you characterize your office?
A As | said earlier, our officeis a

mar keti ng operation as conpared to an exchange. In

an exchange there are many counterparties that come
together to transact. |In our office everybody is
part of the sane conpany, and the goal is to procure
energy to serve our retail custoners.

Q And | believe you also testified that any
of the authorized traders may be able to manipul ate
el ectric prices under very specific circunstances

bel i eve was your testinmony. Do you recall that?

A Yes.
Q What are those circunstances?
A I would say generally the circunstances

are intent or the conditions require intent to
mani pul ate, capital, and some consideration of the
si ze of the market in which we're referring to.

Q Now do you al so recall being presented
with a docunment that was a printout froma page on
NewEner gy' s website?

A Yes, | do.
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Q And do you recall being asked questions by
counsel regardi ng whet her NewEnergy buys and sells
electricity?

A Yes.

Q To the best of your know edge, does
NewEnergy sell electricity in the Into ConEd nmarket ?

A NewEner gy has sold electricity in the Into
ConEd mar ket, yes.

Q Now do you recall being asked questions by
M. Findlay regarding the possibility that spot
mar ket prices could be higher than long-termprices?

Do you recall that line of questioning?

A Yes.
Q Wen do spot market prices generally
i ncrease?
A Ceneral ly during times of high demand.
Q Do those price increases generally occur

in the off -peak market as well?

A Ceneral ly during the off -peak we do not
see |large price increases.

Q | believe M. Findlay r eferenced a $6, 000

per hour price in the sumer of '99?
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MR FINDLAY: | didn't actually.
MR FEIN | w thdraw the question.
Q M. Findlay al so asked you a nunber of

guestions regardi ng Comonweal th Edison's ability to
sell electricity freed up by a custoner's sel ection
of an ARES. Do you renenber that |ine of
guesti oni ng?

A Yes.

Q Have you ever conducted tradi ng on
Commonweal t h Edi son' s behal f?

A No.

Q Do you know anyt hi ng about the specifics
of their tradi ng operation?

A No, | do not.

Q M. Findlay al so asked you some questions
regardi ng any anal ysis that you had done of the
standard 5 x 8 of f - peak whol esal e nonthly bl ocks.

Do you renmenber that |ine of questioning?

A Yes.
Q And | believe your testinony was that you
had not done so. |Is that correct?

A That's correct.
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Q Coul d you tell us why you have not done
so0?

A That wasn't what | was asked to address in
thi s proceedi ng.

Q Do you al so recall sone questions from
M. Findlay regarding the issue of credit risk
specifically credit rating regardi ng NewEnergy?

A Yes.

Q To the best of your know edge, has the
conpany ever stated that it failed to sell power to
NewEner gy due to NewEknergy's credit rating?

MR FI NDLAY: bjection. You said a conpany?

MR FEIN  No.

M5. HEXTELL: He said the conpany.

MR FI NDLAY: Ch, the conpany.

MR FEIN  The conpany.

M5. READ: Wuld you mnd reading that question
back again? |1'msorry.

(Wher eupon the requested
portion of the record was read
back by the Court Reporter.)

MR FINDLAY: | object as to relevance. |It's
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not what the conpany states is at issue here. It's
what the conpany decided internally as to pricing

MR FEIN.  Counsel opened the door to this. H's
gquestion in his cross-exam nation specifically
related to NewkEnergy's credit rating, and he nade an
argunent before Your Honor regarding how that is a
factor that goes into the pricing.

EXAM NER JONES: |'Il allow the question. It's
kind of a close call, but | think a sufficient |ink
has been made to cross. So you may answer that. Do
you need it read back?

THE WTNESS: Pl ease

(Wher eupon the requested
portion of the record was read
back by the Court Reporter.)

A No, I'mnot aware of that.

Q Are you aware whether or not there are
ongoi ng credit arrangenents between NewEnergy and
Conmonweal t h Edi son Conpany?

A Yes, | amaware there are.

Q Now M. Findlay also inplied that price

adjustmments are a reasonable way to address credit
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concerns. Do you recall that question?

A Yes.

MR FI NDLAY: bjection. It was not that I
stated. It was that the witness agreed that credit

was taken into account in pricing.

MR FEIN Well, let ne ask the question to
M. Kagan.
Q M. Kagan, what is your understandi ng of

the industry practice regarding the issue of credit
concerns?

A In general, credit is addressed by posting
collateral and reviewing the credit rating of the
counterparty as opposed to adjusting the price at
whi ch one party will buy from another or sell

Q Your proposal to the Comm ssion regarding
the use of broker quotes, do you recall the line of
questioni ng regardi ng that issue?

A Yes.

Q WAs your intent to present a fornal
proposal or were you nerely offering an alternative
to the Conmi ssi on?

A I was offering an alternative.
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M5. READ: Could | ask that that question and
answer be read back, please?

MR FEIN I'msorry?

M5. READ: |'m asking the Court Reporter t o
pl ease read that question and answer back

MR FEIN | couldn't hear you

M5. READ: Sorry.

(Wher eupon the requested
portion of the record was read
back by the Court Reporter.)

M5. READ. Thank you.

MR FEIN

Q M. Kagan, was it ever your testinony that
Bl ack' s Mbdel is the best nmodel to be used for
uncertainties of price and | oad?

A No. M testinony was that Black's Mde
was one nethod which is widely used, but there are
several other methods which are acceptable and used
in the industry.

Q Do you al so recall being asked a series of
questions regarding the difference between the

broker quote process as it related to the NFF
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process?
A Yes.
Q Coul d you pl ease explain what you

understand the difference to be between the NFF
process and the broker quote process that's
described in your testinony?

A My understanding is that the NFF process
| ooks at contracts, and ny general understanding is
that those contracts are typically of a |longer term
and a nore structured nature than the broker quote
approach that | alluded to in nmy testi mony.

Q The contracts that the NFF process
reviews, who are the parties to those contracts that
are being reviewed by the Neutral Fact Finder, to
t he best of your know edge?

A It would only be speculation on ny part.

I would assume that it's utilities and marketers
but it's a matter of record there.

MR FINDLAY: | ask that the question be
stricken. The witness said it would only be
specul ati on on his part. The response; pardon ne;

that the response be stricken. The w tness doesn't
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have any know edge of this.

EXAM NER JONES: Any response?

MR FEIN. The witness gave his best answer that
he could to ny question, and he qual ified it.

EXAM NER JONES: We'll leave it in.

MR FEIN No further redirect.

EXAM NER JONES: (kay. Any recross?

RECRCSS EXAM NATI ON

BY MR FI NDLAY:

Q M. Fein asked you sone questions about
the spot price and long-termcontracts. Do you
recall those questions?

A Yes.

Q And | think you said that generally in
of f - peak periods, long-termprices would be above
the spot price. Correct?

A | did say that. That relationship is by
no means required, and it could be one way or the
other. I1t's conmpletely indeterm nate which way,
whet her spot prices are greater than or |ess than
future prices.

Q And that's true both off - peak and on-
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peak.

A Yes.

Q M. Fein asked you about whether the
conpany, meani ng ComEd, had ever told NewEnergy
about credit concerns. Do you recall that question?

A Yes.

Q And you said you did not have know edge as

to any such statements by ConEd. Renenber? 1s that

correct?

A Correct, yes.

Q But, in fact, you' re not the person
trading --

MR FEIN [I'mgoing to enter an objection.

Counsel has m scharacterized the question that I
asked. The question was, to the best of your
know edge, has the conpany ever refused to sell

power as a result of credit concerns.

MR FINDLAY: Al right. | take the correction.
Q M. Fein asked you whet her ConkEd had ever
told NewkEnergy that it would refuse to sell it power

as aresult of credit concerns. Correct ?

A " munaware that that situation happened.
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It easily could have.

Q And that question and your response does
not go to whether ConEd adjusted the price one way
or the other based on credit concerns. Correct?

A Correct. It's historically whether ConEd
said they were unwilling to trade with NewEnergy in
a specific time frame or transaction because of
credit.

Q It's a refusal to trade period, not a
refusal to sell at a particular price. R ght?

A A counterparty can either refuse to trade
period or can refuse certain trades that are of
certain durations, or in extremely volatile periods
they may agree not to trade.

Q But your response was as to ConEd and
NewEner gy, and your response sai d not hi ng about
price. It only was a refusal to sell. Let's be
very precise about this. That's what Mr. Fein just
corrected nme on.

A Ask the question again, because you want

to be very precise

Q Ri ght .
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A So |l want to listen to the question again.

Q VWhen M. Fein asked you about ConEd' s
statements to NewEnergy relating to NewEnergy's
credit, the question and the answer were both
directed toward Conkd saying that it would not sell
to NewEnergy, not that ConEd would sell or not sell
at a particular price. R ght?

A Correct.

Q You said that one way in the industry that
credit concerns are dealt with is through
col lateral ?

A Correct.

Q Do you know, sitting here today, whether
ConEd has ever asked NewEnergy to post coll ateral
for any transaction?

A Yes. ConEd has asked NewEnergy to post
col l ateral.

Q And has NewEnergy been willing to do that?

A Yes.
Q VWat col |l ateral have they posted?
A | do not know the details of our credit

posted with each counterparty, but it's -- subject
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to counsel, it's sonething that we coul d make
avai |l abl e of what we post wi th ConEd.

Q And your st atement in your testinony about
NewEner gy never being offered a particul ar product,
those were not offers that required the posting of
collateral, were they?

MR FEIN.  Counsel, can you direct nme to where
you're referring to in his testinony?

MR FI NDLAY: The testinony that ConkEd has never
of fered NewkEnergy a standard 5 x 8 whol esal e bl ock
at the level of the off-peak price.

MR FEIN. At the $11.17 price that's referenced
on page 6 of his testinony.

MR FI NDLAY: Yeah.

MR FEIN  Just so we're clear.

MR FI NDLAY: Yes.

A So is there a question?

Q Yeah, there was a question.

A Ckay.

Q Let nme try it, if | can, again. M. Fein

succeeded in conpletely elimnating it fromnmny

menory.
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MR FEIN That was not M. Fein's intent.

MR FINDLAY: | know. | know it wasn't.

Q When you said that ConEd had never offered
NewEner gy such a price, you don't know whet her
Conkd' s offers included collateral or didn't include

collateral for that product, do you?

A Col | ateral considerations?

Q Yes.

A That the reason for not offering --

Q Ri ght .

A -- was because of insufficient collateral,
for exanple. No. O course, | wouldn't know that.

That's an internal ConEd deci sion.

MR FINDLAY: | think that's all ['ve got.

EXAM NER JONES: Any re-redirect?

MR. FEIN.  No, Your Honor.

EXAM NER JONES: Al right. That conpletes the
questions for M. Kagan. Thank you, sir.

THE WTNESS: Thank you.

(Wtness excused.)
EXAM NER JONES: Let's see. Of the record

regar di ng schedul i ng.
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(Whereupon at this point in

t he proceedi ngs an

of f -the-record di scussi on

transpired.)

EXAM NER JONES: Al right. Back on the record.

2:00 P.M

W'l |

break at this tinme for |unch unti

(Wher eupon | unch recess was

taken unti

2:00 P.M)
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AFTERNOON SESSI ON
(Wher eupon the proceedi ngs were
herei nafter stenographically
reported by Carla Boehl.)

EXAM NER JONES: Back on the record. Does
NewEnergy call sone w tnesses?

MR. FEIN.  Yes, NewkEnergy would call the
panel testinony of Doctor Philip R O Connor and Tom
Branschr ei ber.

(Wher eupon the Wtnesses were
duly sworn by Exami ner
Jones.)
PHI LI P R O'" CONNOR P h. D.
and
THOMAS F. BRAMSCHREI BER
called as witnesses on behalf of NewEnergy M dwest,
L.L.C., having been first duly sworn, was exam ned and
testified as foll ows:
DI RECT EXAM NATI ON
BY MR FEIN
Q Doctor O Connor, could you please state

your nane, spelling your last name for the record.
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A (Dr. OConnor) M nane is Philip, one L,
R O Connor, OC-ONNOR

Q By whom are you enpl oyed?

A. (Dr. O Connor) By NewkEnergy M dwest,
L.L.C

Q M. Branschreiber, could you please state
your nanme and spell your last name for the court
reporter, please.

A. (M. Branschreiber) MW full name is
Thormas F. Branschrei ber. The last nanme is spelled
B-RAMSCHREI-BER

Q And by whom are you enpl oyed,
M. Branschrei ber?

A. (M. Branschreiber) Newknergy M dwest,
L.L.C

Q Centlenen, do you have three docunments in
front of you, the first labeled the "Joint D rect
Testimony of Philip R O Connor and Thomas
Branschrei ber on behal f of NewkEnergy Mdwest, L.L.C."?

A. (M. Branschreiber) Yes.

A. (Dr. O Connor) Yes.

Q Do you al so have a second docunent before
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you that's | abeled the "Joint Rebuttal Testinony of
Philip R O Connor and Thomas Branschrei ber"?

A. (M. Branschreiber) Yes.

A. (Dr. O Connor) Yes.

Q Do you have a third piece of testinony
that's been marked the "Surrebuttal Testinony of
Philip R O Connor and Tom Branschr ei ber"?

A. (M. Branschreiber) Yes.

A (Dr. O Connor) Yes.

Q And these docunents have been previously
mar ked as NewkEnergy Exhibits 1, 2 and 3, respectively.
Were each of these docunments prepared by both of you
or under your direction and supervision?

A. (M. Branschreiber) Yes.

A. (Dr. O Connor) Yes.

Q Do you have any changes or corrections to
the joint direct testinony that has been submtted by
both of you in this proceedi ng?

A. (M. Branschreiber) Yes, we do.

Q And could you pl ease explain where those
changes occur?

A. (M. Branschreiber) Wat's been |abeled
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page 1, line 3, the location of our office has
changed. It is now 309 West Washington, Suite 1100
The zi pcode i s now 60606

In addition, on page 3, line 6, it should
say to 1998, not 1999.

On page 3, line 19, where it refers to
the section, there is an extra one in there. It

shoul d be Section 16-112.

Page 4, line 13, the word "can" and "not
shoul d be a single word, "cannot."
On page 7, line 4 --

M5. READ: Excuse nme, | couldn't find that
|l ast one. Could you go over it again?

MR, BRAMSCHREI BER:  Line 13, page 4. It says
"Electricity market can not" and "cannot" should be a
singl e word, according to Phil

Page 7, line 4, sane correction as
before, the reference to the Act should be 16-112
there is an extra one in there.

And again page 9, line 12, the sane

correction. It references Section 116. That really

shoul d be just 16 of the Act. And that was it in the
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direct testinony.

MR FEI N:

Q If you were asked these s ame questions
that were contained in the joint direct testinony,
woul d your answers be the sane today?

A. (M. Branschreiber) Yes.

A. (Dr. O Connor) Yes.

Q Do you have any changes or corrections to
the joint rebuttal testinony that you are offering in
thi s proceedi ng?

A. (M. Branschreiber) No, we do not.

Q If you were asked the sane questions
contained in the joint rebuttal testinony, would your
answers be the sane today?

A. (M. Branschreiber) Yes, they woul d.

Q Regarding the joint surrebuttal
testinmony, do you have any corrections or changes to
that piece of prefiled testinony in this proceedi ng?

A. (M. Branschrei ber) Yes, we do.

Q And could you pl ease explain what those
changes are?

A. (M. Branschreiber) On page 5 of the
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joint surrebuttal, line 5 there is a comma between
the word "risk" and "front that should not be
i ncl uded.

And, in addition, what was attached as
Exhi bit PRO-8 included sone nunbers in the | ower
right -hand corner that were not referenced in the
testinmony but we still would like to correct those.
The small er of the two boxes where it says this is
PRO-8, the attached exhibit, Table 1 of 2, within the
box the nunmber currently says 17.181; that should be
15.619. The box beneath it the number appears as
currently 171.81; it should be 156.19. And two |ines
bel ow that in the sane box a percentage shows up
currently at 13.54; that nunber should be 4.13
per cent .

And on Table 2 of 2 of PRO-8 a similar
type correction, though not referenced in the
testinmony, the nunber in these two boxes should read
in the top box, instead of 14.001, it should be
15.556. The box below it where it currently says
140. 01 should read 155.56. And the percent two |ines

down which | believe is negative 6.66 percent should
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read 3.71 percent. And that was it in the joint
surrebuttal testinony.

Q Wth those corrections, if you were asked
the questions that are contained in the joint
surrebuttal testinony, would your answers be the sane
t oday?

A. (M. Branschreiber) Yes, they woul d.

MR FEIN | would note for the record that
the corrected copies of the direct and the surrebutta
testinoni es have been provided to the court reporter
and the Exam ner. Wth those changes we would nove
for the adm ssion of NewEnergy Exhibit 1, the joint
direct testinony; NewEnergy Exhibit 2, the joint
rebuttal testinony; and Newknergy Exhibit 3, the joint
surrebuttal testinmony of Philip R O Connor and Thomas
Branschrei ber and tender the witnesses for cross
exam nati on.

EXAM NER JONES: Any response? There is
none. Those three exhibits are adnitted into evidence
at this tine, being NewkEnergy Exhibits 1, 2 and 3.

(Wher eupon Newknergy Exhibits 1,

2 and 3 were adnmtted into
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evi dence.)

EXAM NER JONES: Just a quick question.
Those corrections in the tables in the attachment to
the surrebuttal, did you say those have been nmade in
the copy given to the court reporter?

MR FEIN.  Yes, they have, at |east that was
my under st andi ng.

EXAM NER JONES: Coul d you just doubl e check
that? You don't need to do it now but just sonetine
before the close of the hearing today just to make
sure that the copy with the court reporter's
identification on it is what you want it to say.

MR. FEIN.  Thank you.

EXAM NER JONES: Al right. | think several
parties have some cross exam nation questions. Wo
wants to |lead of f?

M5. READ: | can.

EXAM NER JONES: Al right, M. Read.

CRCSS EXAM NATI ON
BY M5, READ:
Q Cood afternoon, Doctor O Connor and

M. Bramschreiber. | do have sonme questions that
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touch on confidential data, and | amgoing to try to
save those for the end and let you know when | think
they are coming up. |If there is sonething that
i nadvertently refer to before that tinme that's
confidential, just let nme know

A. (Dr. OConnor) | hope you return the
favor to us if we accidentally spill the beans on
something that is confidential.

Q I won't spill the beans. 1 will ask and
I hope that your answers don't include confidentia
data. | think we tal ked yesterday a little bit about
the panel rules. | amgoing to ask a question
whi chever one of you wants to answer it, go ahead.
And if it's an answer that you both need to respond
to, let me know.

Wul d you accept a definition of

"custoner" as a person or entity that buys products or
servi ces?

A. (Dr. O Connor) Yes.

Q And is it correct that alternative retai
electric suppliers in Illinois can purchase goods or

services fromutilities?
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A. (Dr. O Connor) Yes.

Q And would you agree that the Public
Uilities Act recognizes that alternative retai
el ectric suppliers can purchase such products and
services fromutilities?

A. (Dr. OConnor) Yes, it's clear that ARES
can purchase power and so forth fromutilities, yes.

Q Avretail custoner is a defined termin
Section 16-102 of the Public Uilities Act; is that
correct?

A. (Dr. OConnor) | believe so, yes

Q "Retail custonmer” is not atermthat's
used in Section 16-112(a) of the Act, correct?

A. (Dr. OConnor) The word "custoner"” is
not used; that's right.

Q I|Is Newknergy a customer of ConEd' s?

A (Dr. OConnor) Yes, we are

Q If you would | ook at your direct, page 8
line 15, are you using the term"retail custoners”
there as it is defined in the Act?

A. (Dr. O Connor) Unfortunately, Sarah, ny

copy's not lined. |Is this the --
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Q I'msorry. | will give you a lined copy,
if that helps. Let ne just do that for all your
testinonies.

A (Dr. OConnor) ay. That was line 157

Q Yeah

A. (Dr. OConnor) And that |ine reading
"Retail custoners buy retail power and energy that
varies in price and quantity by hour, not fixed
standard whol esal e bul k bl ocks"?

Q Yes.

A That woul d cover the scope of retai
custoners, people who are end-users of power

Q Same on line 19?

A. (Dr. OConnor) Yes, and we distinguish
other retail customers fromstreet |ighting custoners,
yes.

Q On page 10, line 3 and 4, your statenent,
"It's a sinple fact that retail custoners buy retai

power and energy that varies by the hour," are you
using "retail custonmers" as defined in the Act?
A. (Dr. OConnor) Largely so, I'msure

yes.
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Q Do you think that's generally true
t hr oughout your testinony?

A. (Dr. OConnor) Wen we are referring to
"retail custoners" in the testinony, do we nean there
is a great deal of overlap between that and the
definition of 102? | would think so, yes.

Q Now, |ook at your statenent on page 8,
l'ine 15.

A. (Dr. O Connor) Line 15, okay.

Q Is it your testinony that retail
custonmers buy power and energy at a price that varies
by the hour?

A. (Dr. O Connor) As you can see in that
sentence, we are distinguishing it from whol esal e bul k
bl ocks. If you are asking me if the end-use retail
price itself varies, in nbst cases not.

Q And that's true whether it's sold by the
utility or sold by an alternative retail electric
supplier; generally, the price will not vary by the
hour; is that correct?

A. (Dr. O Connor) Cenerally so, yes.

Q Does NewEknergy al ways purchase power that
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varies by the hour?

A. (Dr. O Connor) Were the price varies by
t he hour?

Q Yes.

A. (Dr. O Connor) For the nost part our
purchases are fixed prices in the hour, but there can
be sone variability. M. Branschrei ber can respond
further to that.

A, (Mr. Branschreiber) What you often end
up with after the contract is negotiated is a price at
the end that is constant for all hours with the
variability enbedded within it. So the prices by hour
may vary under the contract but it's all weighted and
the end result is a price for all hours.

Q So if you are buying a package of power
to serve -- strike that. |[If you are buying a package
of power over a specified term you will often agree
to a single per unit price that will apply in al
hours, correct?

A. (M. Branschreiber) That's been wei ghted
to reflect the nonths of the agreenent as well as the

flexibility or variability in the hour |oads, yes.
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Q Wuld you | ook at your surrebuttal, pages
6 and 7? | want you to look at the portion of the
testinony where you criticize M. Naumann for the use
of the term"realtinme" and you go on to say on page 7,
lines 4 and 5, you use the term "hourly" not once, not
twice, but no less than five tines the word "hourly"
is used. Isn't it correct that the Public Wi lities
Act defines realtine pricing as prices that change
hourly for non-residential customers?

MR FEIN. Do you want to show hi mt hat
portion of the Act or is that --

M5. READ: Well, the witness has stated his
famliarity with the Act throughout his testinmony. |If
he needs a portion of the Act, | would be happy to
point himto one. But | would like to know if the
witness is aware that the Public Uilities Act --
strike that.

Q Do you know whet her the Public
Uilities Act defines realtinme pricing with reference
to hourly pricing for non-residential custoners?

A. (Dr. OConnor) | believe that the

realtime pricing tariffs that are in place provide for
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that. Whether the statute specifically defines it
that way or not, | don't recall.

Q The statute will speak for itself on that
so we don't need to go over that. NewEnergy then is
not a retail custoner as defined in the law, correct?

A. (Dr. OConnor) Qur offices are 306 \West
Washi ngton but other than that, no.

Q Does NewEknergy purchase power to serve
each individual retail custoner that it has
individually or does it purchase power for its
aggregate | oad?

A. (M. Branschreiber) W purchase the
aggr egat e.

Q And you schedul e for aggregate | oad,
correct?

A. (M. Branschreiber) Yes, on an hourly
basi s, yes.

Q You don't submt a separate schedule for
each individual retail custoner, correct?

A. (M. Branschreiber) Correct.

A. (Dr. OConnor) Wll, that depends on our

FRP services. |I'll just say no.
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Q. Wuld you explain that reference that
depends on your RFP service?

A. (Dr. OConnor) Just to make it sinple,
i f your question would exclude any custoners served
pursuant to the FRP | oad that was a function of
ConEd' s nmaki ng whol esal e power avail able in tandem
with the last M1, let's put that aside, we then do
buy in the aggregate and schedule hourly in the
aggr egat e.

Q Let's talk about that RFP | oad you were
tal ki ng about .

A. (Dr. O Connor) FRP.

Q FRP, I'msorry. That's the whol esale
offer that was part of the first phase of this
proceeding, that's what you are referring to?

A. (Dr. OConnor) Right.

Q And to the extent NewEnergy takes power
and energy from ConEd under that whol esale offer, it
doesn't do any scheduling at all, correct?

A. (M. Branschreiber) Correct.

A. (Dr. O Connor) Right.

Q Conkd does the scheduling in that
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i nstance, correct?

A. (M. Branschreiber) Correct.

Q And is that -- were you or are you on
that for all of your load or just a portion of your
| oad?

A. (M. Branschreiber) Currently, a very,
very small portion is on FRP service. The bulk of the
customers are being directly served as of Cctober 1.

Q As of Cctober 1. So over the sunmer the
bul k of the custonmer s were on the FRP | oad?

A. (M. Branschreiber) Correct.

Q And as to the custoners that are not
currently on the FRP | oad, you supply, arrange supply,
for them and schedule for themin the aggregate?

A. (M. Branschreiber) Right, and our
schedul e is then added with Conkd' s whol esal e FRP
schedul e for a single Newknergy schedul e.

Q Wuld you agree that electricity is
bought and sold as a comodity product?

A. (Dr. OConnor) Wll, there are probably
a lot of answers to that question. It depends on what

the buyer sees. There are certainly areas and | evels
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at which electricity is a pure coomodity. However,
you or | as a retail customer may see it sonewhat
differently. Wether it's bought on a bundl ed basis
or perhaps even if we buy it on an unbundl ed basis, we
may not perceive it purely as a comodity.

Q So electricity can be bought and sold as
a comodity, and that commodity can al so be bundl ed
with various services for a package offer to a
cust omer ?

A. (Dr. OConnor) That's certainly one way,
yes, of thinking about it.

Q Newknergy bills itself as one of the
| argest energy services conpanies, correct?

A. (Dr. O Connor) Yes.

Q And Newknergy also publicly states that
its supply teamnonitors the nmarket to obtain maxi mum
profitability for its customers by procuring long term
seasonal excess capacity in spot market power?

A. (Dr. OConnor) | don't know

MR FEIN If counsel could give a reference
where they publicly state what she was referring to,

obviously she is referring to sone statenent sonewhere
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at some point in tine.

MS. READ:

Q M. OConnor, you are famliar with
NewEnergy's web site; are you not?

A. (Dr. OConnor) | haven't |ooked at it
recently. Just as, you know we went through this |ast
time around, the web site is the Newknergy, Inc., web
site and doesn't have a lot of relevance to the
NewEner gy M dwest busi ness.

Q Have you previously been quoted in press
rel eases and newspapers with regard to your web site?

A (Dr. OConnor) | don't know Have I?

Q | think you have been. Do you recall a
quot e where you stated recently NewEnergy's web site
was naned as one of the top two in the energy industry
and went on to say "W are commtted to continuing to
evol ve our internet presence and remain at the front
of the industry in this area"?

A. (Dr. O Connor) Wat day was that?

Q That was Novenber 2, 1999.

A. (Dr. O Connor) Yeah, | vaguely renenber
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Q Is Newknergy's web site designed to be
accessible to Illinois custoners?

A. (Dr. O Connor) Yes, you can access it
here.

Q Are there portions of NewEnergy's web
site that are clearly labeled as not applicable to
NewEnergy M dwest for 1llinois custoners?

A. (Dr. O Connor) No.

Q And do you recall whether or not your web
site states that NewEnergy procures |ong term seasonal
excess capacity in spot market power?

A. (Dr. OConnor) | don't have a
recollection of that. To the extent that that is
there, that had reference primarily to the California
mar ket and perhaps in the PGV area, but it certainly
is not applicable in the Mdwest market that NewEnergy
M dwest serves.

Q kay. So your supply teamin the M dwest
mar ket does not regularly nonitor the market and
procure |l ong term seasonal excess capacity in spot
mar ket power for its custoners?

A (Dr. OConnor) Well, they certainly
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nmonitor the market. But we are not in the business of
daily trading, as an exanple.

Q And the trading floor that M. Kagan
references in his testinony, does that supply power
for NewkEnergy Mdwest or -- well, does it?

A. (M. Branschreiber) No.

A (Dr. O Connor) No.

Q It is correct, is it not, that it's not
unusual for sellers of electricity to offer such
services as portfolio nanagenent?

A. (Dr. O Connor) Wiat kind of portfolio
managenment ? What are you tal ki ng about ?

Q Portfolio power?

A. (Dr. O Connor) You have to be nore
specific with me about the service.

Q kay. Do sellers of power offer risk
managenent services sonetines in conjunction with the
sal es of power?

A. (Dr. O Connor) Yes, that will happen.

Q And do sellers of power sometimes offer
schedul ing services in conjunction with the sale of

power and energy?
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A. (Dr. OConnor) It may be separate but
more often than not it's bundled just as the risk
managenent i s.

Q Do sellers of power and energy sonetines
offer to accept inbalance risk as part of a supply
transacti on?

A. (Dr. O Connor) Cnh, yes, sure.

Q But that's not always the case, correct?

A. (Dr. O Connor) Not necessarily.

Q Do you agree that there are a nunber of
factors that can affect the price of electricity
between a buyer and a seller?

A. (Dr. O Connor) Yes.

Q And that includes, for exanple, the
timng of the purchase, correct?

(Dr. O Connor) That would be one factor.
The vol ume of the purchase?

(Dr. O Connor) That would be a factor.

o » O >

The wi | lingness of the buyer or seller to
accept or nmanage risk?
A. (Dr. OConnor) Yes, that would be a

factor.
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Q Load factor of the power being purchased?

A. (Dr. O Connor) That would be a factor.

Q \Whether the seller nust take a given
quantity or has the option to choose how nuch to take
in particular periods?

A. (Dr. OConnor) Right, that would al so be
a factor.

Q And the nunber of services being provided
such as scheduling or inbalance, assunption of
i mbal ance risk, would that be a factor?

A. (Dr. O Connor) Yes, along with the other
servi ces.

Q There may be other factors as well?

A. (Dr. OConnor) Certainly.

Q There are a nunber of ways suppliers can
save on the cost of supply, for exanple, by whomthey
purchase or choosi ng whom they purchase from buil ding
their own generation, participating in avail abl e DSM
programs, correct?

A. (Dr. OConnor) Run that by nme again. |
was wWith you up until the thi rd one.

Q There are a nunber of ways that
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alternative retail electric suppliers can manage their
costs of providing energy services to retail custoners
such as choosing the products they purchase and who
they purchase them from whether or not they build
their own generation, and participation in utility DSM
prograns?

A (Dr. OConnor) Certainly, the first two.

The third one is a little nmore "ify. You real ly have
to spend an afternoon exploring that. It is certainly
concei vabl e that those are there, yes, but | woul dn't
rank it right now with the other two.

Q Could you | ook at your surrebuttal on
page 4? Bear with nme a second because | managed to
put that copy in the wong pile. And | want you to
| ook at page 4, lines 7 through 10, where there is a
question that summarizes M. Crunrine's and
M. N chols' testinony, and then |line 10 you say
"NewEner gy has nmade no such suggestion.”

A (Dr. OConnor) I'msorry. Ws that a
questi on?

Q | amjust referring you to it and Tom was

still reading so | didn't want to start a question
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until he | ooked up

Wul d you go to your direct, page 10, and
I want you to look at lines 7 through 10 where you
state "Market values shall be determ ned based on the
market in which the utility sells electric power and
energy. The Act makes no reference whatsoever that
mar ket val ue shall be determ ned based on the market
in which the utility buys electric power and energy."
Do you see those |ines?

A. (Dr. O Connor) Yes.

Q You were not intending to inply there
that the utility buys and sells in different markets?

A (Dr. OConnor) Onh, | see what you are
after, okay. Shall we spend sone tinme with this?

Q Well, just, were you or were you not
intending to inply that the utility buys and sells in
di fferent markets?

A. (Dr. OConnor) W were saying that there
is indeed a different product being bought, and the
mar ket s have both a geographic and a product di mension
to them To the extent that the product in question

is different, those are different markets.
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Q Do you think a utility buys and sells in
the sane market or in different nmarkets?

A. (Dr. O Connor) The markets are different
interms of the customers and the participants i n the
market. So they are distinguishable in that respect.

Q So, in fact, you are postul ating separate
buy and sell markets, correct?

A. (Dr. OConnor) No, we were being accused
of confusing the very nature of the energy market, and
we will maintain that we are not confused about the
nature of the energy market.

Q I think in your surrebuttal testinony the
question was that you confused the nature of the
energy nmarket by postul ati ng separate buy and sel
mar kets, and you then say you have nmade no such
suggesti on.

A. But you would agree with me, | think
that what | have just described to you is much nore
nuanced than what M. N chols or M. Crunrine were
suggesti ng.

Q | mght or might not agree with what you

just said was nore nuanced, but | woul dn't agree that
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your direct testinony reflected the nuance you just
refl ected.

A (Dr. OConnor) Well, then we disagree

Q Is it correct that a utility does not
al ways sell at a higher price than it buys?

A. (Dr. OConnor) Sorry, could you repeat
t hat ?

Q Is it correct that a utility does not
al ways sell at a higher price than it buys?

A. | think that's a correct statenent, yes,
that sonetinmes a utility may sell the product at a
different price than it paid to assenble the
components to provide that power. They nmay | ose
noney.

Q And you have provided no studies or
anal yses that lay out different types of electricity
products and how they differ in price at certain
points in time, correct?

A (Dr. OConnor) It's fair to say that we
haven't provided any study as such

Q Oher than your testinmony you have

provi ded no workpapers, anal yses, relied upon
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docunents regarding this issue, correct?

A. (M. Branschreiber) That is correct. |
don't believe we have forwarded through the data
requests any additional workpapers.

Q Do you think that the -- is it your
testinmony that the market in which a utility sells is
a different market than in which its customers buy?

A. (Dr. O Connor) Could you repeat that
again? | want to make sure | under stand very clearly
what you are asking.

M5. READ: Could the court reporter please
read the question back?

(Wher eupon the requested
portion was then read back by
the Reporter.)

A (Dr. OConnor) Wll, obviously, it is
selling to custoners. So on each side of the sale of
a utility there is a custoner.

MS. READ:

Q Correct. A customer can't -- a utility
can't make a sale without a custoner, correct?

A. (Dr. O Connor) The custonmer may not be
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inthe utility's service territory. So there may be a
utility, for instance, in another state which is a
customer of the utility, but that has no rel evance to
whet her the customer is in the service territory of
the utility. So in that respect those are different.
I's Newknergy in ConEd' s service area?
(Dr. O Connor) Are we physically?

Yes.

> O > O

(Dr. O Connor) Yes, we have an office.
Q And are you active as an alternative

retail electric supplier in ConEd' s service area?
A. (Dr. OConnor) R ght, we serve retail

customers in the ConEd service territory.

And that's true of N cor Energy as well?

(Dr. O Connor) | believe so, yes.

That's true of Unicom Energy as wel | ?

(Dr. O Connor) Yes.

And that's true of M dAmerican Energy?

(Dr. O Connor) Yes.

True of C LCO?

(Dr. O Connor) Yes.

o > O » O » O > O

True of Ameren Energy?
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A. (Dr. OConnor) | believe so.

Q Do you know where each of those suppliers

buys their power?
A. (Dr. O Connor) Not conpletely, no.
Q And you don't know the price at which
those suppliers purchase power, correct?

A. (Dr. O Connor) No, we don't know that.

Q If you would | ook at your direct, page 8,

lines 7 through 11, you have a partial quote there
fromSection 16-111(a) of the Act, correct?
A. (Dr. O Connor) Yes.

MR. FEIN.  Counselor, | think you nmean

16-112.
MS. READ:
Q I'msorry, 16-112(a) of the Act.
(Dr. O Connor) Sarah, | trust you so
much.

Q It's because I was pulling an exhibit.
wasn't listening to what | was saying. 16-112 is
where you intend to refer there, correct?

A. (Dr. O Connor) Yes.

Q And it's that quote that serves as the
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basis for your argunment on lines 13 through 14 that
there has to be a geographic di nension of a market and
a product dinension of a market, correct?

A. (Dr. O Connor) No. For the statenent
that there is both the product and the market
dimension, | don't rely nmerely on the quote fromthe
statute. | nean, that's a pretty well understood --
you know, you don't have to be a rocket scientist to
know t hat .

Q Do you rely on that portion of the Act
for your conclusions as to how to define the
geographi ¢ and product dinension of a market in this
pr oceedi ng?

A. (Dr. O Connor) Yeah, we do place
reliance on that, yes.

Q Do you have a copy of Section 16-112(a)
with you?

A (Dr. OConnor) No, | don't.

M5. READ: Can | approach the witness,
pl ease? |If the Hearing Exam ner wants a copy of the
statute, | would be happy to give himone, too.

EXAM NER JONES: Thank you
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MS. READ:

Q Now, line 8, the quote begins with an
ellipse and the omtted phrase is "a determ nation of
the market value for electric power and energy,"
correct?

A. (Dr. O Connor) Yes.

Q And then the words "be determ ned" are
actually not in the statute so the quote picks up "as
a function of"?

A. (Dr. OConnor) R ght.

Q Did you consider whether the General
Assenbly m ght have intended el ectric power and energy
to be the product considered in this proceedi ng?

A. (M. Branschreiber) Can | ask a
question? The "to be determ ned" phrase that you just
used, it's not here in the statute.

Q It's in your testinmony, line 8.

A. (Dr. OConnor) The quotation mark is in
the wong place. Yeah, it was just msplaced. The
"to be determined" is up in the first |ine.

Q So in fact what you --

A. (Dr. O Connor) Second line of 112(a).
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Q The statute should read "A determ nation
of the nmarket value for el ectric power and energy as a
function of" and then it goes and |lists a nunber of
things that can be | ooked to "be applicable to the
market in which the utility sells and the custonmers in
its service area buy electric power and energy"?

A. (Dr. OConnor) Right.

Q Under your reading of the statute you
don't understand el ectric power and energy to be the
product and the remai nder to be the geographic
definition?

MR FEIN.  Rerai nder of what?

A. (Dr. O Connor) Well, obviously,
el ectric power and energy is the product. But as you
will note, it's further nodified as being the nmarket
in which the utility sells and the custoners in its
service territory buy electric power and ener gy.

MS. READ:

Q Wwell, it says applicable to the market,
right?

A. (Dr. OConnor) That's right. Market is

not a purely geographic notion. "Market in which"
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just as easily and nmore likely nmeans the ful
definition of the market.

Q You woul d agree that the phrase
"applicable to the market in which the utility sells
and the custoners in its service area buy electric
power and energy" is the geographic definition?

A (Dr. OConnor) No, | didn't say that.

Q Soit's your testinony that that phrase
not only defines the geographic |ocation of the
market, but you read into that a limtation on the
product identified in the first part of the statute,
el ectric power and energy?

MR FEIN: (Objection, mscharacterizes the
Wi tness' testinony. Maybe she can ask himif he
agrees with that statenent, but that's not what he
just said.

M5. READ: | think that's how | started out.
Coul d you pl ease re-read the question?

(Wher eupon the requested
portion was then read back by
the Reporter.)

EXAM NER JONES: Well, it sounds |like a
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question to ne.

A. (Dr. OConnor) |I'mnot sure | even
understand the questi on, but | can say, | think,
simply enough that what we have done is to take the
| east absurd neaning of this which is that market has
a geographic and a product definition. W know it as
well as participants, and that's what this | anguage
hel ps us understand is the definition of the market in
terns of historically where it is, what it is that's
being sold, and who it i s that are the participants in
the market. So that the Chicago Board of Trade grain
market is not sinply that physical pit. It has to do
with what's being sold. It has to do with who is
participating, for instance.

MS. READ:

Q Look at your testinony, direct, page 5.
Look at lines 11 and 12 where you use the phrase
"properly refl ective of the true cost of serving
retail customers both operationally and economically.”
Do you see that phrase?

A. (Dr. O Connor) Yes.

Q Turn to your rebuttal, page 16 and 17
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Vll, I'Il give you a better reference than your
rebuttal. I'msorry, we will skip that because the
words aren't exactly the same, and take you to your
surrebuttal, page 3, lines 12 through 13, where the
same phrase appears.

EXAM NER JONES: \What page?

MS. READ:

Q Page 3, lines 12 and 13. And | think
page 3, lines 12 through 13, the phrase is foll owed by
"as the Act requires." The phrase "retail custoners,"
| believe you have already testified, does not appear
anywhere in 16-112(a), correct?

A. (Dr. OConnor) | believe that's right.

Q And the phrase "operationally and
economi cal | y* does not appear in 16-112(a), correct?

A. (Dr. OConnor) That's true.

Q The phrase "true cost"” does not appear in
16-112(a), correct?

A. (Dr. OConnor) That's true.

Q Now, isn't it correct that when you use
this phrase --

A. (Dr. O Connor) Sarah, which phrase is
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t hat ?

Q Wll, the RES's ability to replicate
native | oad service operationally and econom cal ly?

A. (Dr. O Connor) That's fromthe
conclusion in the rebuttal

Q VYeah. And it's tied inwith this page 3
and al so what was in your direct. It's on page 9, for
example, line 16. | will ask it a different way. You
conclude in your testinony, do you not, that you need
the ability to replicate native | oad operationally and
economically in order to conpete; is that your
testi nmony?

A. (Dr. OConnor) Yes, the ability,
however, as you may recall, we were al so making the
point that it is said that we were required to say
that we said no but we need to have the opportunity to
do that.

Q But you would -- so you woul d agree you
are not required to do it?

A. (Dr. O Connor) By law, no.

Q Wen you use or refer to replicating

native |l oad service, you are referring to both this
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operational standard and the econom c standard.
That's what you nean by the phrase operationally and
econom cally, right?

A. (Dr. O Connor) Yes.

Q And the operational standard in your m nd
is that suppliers should be afforded an opportunity to
serve custoners at the sane | evel of transmi ssion
priority and flexibility as the utility serves native
| oad customers, correct?

A. (M. Branschreiber) Yes.

Q And you agree that that standard is met
in ConEd's service area for alternative retai
electric suppliers, correct?

A. (M. Branschreiber) W have the ability
to serve at that |evel, yes

Q Your econom c standard is that you want
to purchase at the sanme price enbedded in the narket
val ue cal cul ation, correct?

A. (M. Branschreiber) It has to do with
the conponents that make up the market value. For
exanpl e, ConEd marketer firm | can use marketer firm

to serve a Priority 7 transmi ssion. Then the question
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is, can | do it at the price that is enbedded within
t he mar ket val ue.

Q So the answer is yes, your standard is
can you purchase power at the same price enbedded in
the mar ket val ue cal cul ati on?

A. (M. Branschreiber) Yes.

Q And your argunent about not being able to
replicate native | oad operationally and econom cally
in ConEd's service area, therefore, rests on your
belief that you can't purchase power at the price you
would like to purchase it at?

A. (M. Branschreiber) No, at the price
enbedded wi thin the market val ue index.

Q You have agreed that there is not an
operational issue in ConEd' s service area, correct?

A. (M. Branschrei ber) For on-peak power
bl ocks I can use financially firm which is what's
enbedded in the index.

Q So this is an economc --

MR FEIN  Sarah, the w tness wasn't
fini shed.

M5. READ: Sorry.
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A. (M. Branschreiber) 1In terns of
of f -peak, we had to continually struggle with the fact
that the indexes relied upon what we refer to as dunp
sal es or what appears to be transacti ons between
utility and does not reflect what the customer buy s
at. Wen a custoner |eaves the system he is gone for
at least 30 days. The power is freed up for 30 days
and we have to serve the custoner at |east 30 days.
It's nore of a long termcommitnent, but we don't
reflect it in the off -peak cal cul ation.

MS. READ:

Q Do you serve custoners for only 30 days?

A. (M. Branschreiber) W? No.

Q Do you try to sign themup for nuch
| onger terns?

A. (M. Branschreiber) Yes, we do.

Q Has Newknergy M dwest ever -- strike
that. In the period January through Septenber 1999
did Newknergy attenpt to procure spot market power to
serve its | oad?

A. (M. Branschreiber) o 2000?

Q Oh, sorry, let me say this. Between
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Cctober 1, 1999 -- | was editing as | went -- and
Decenber 31, 1999, did NewkEnergy M dwest attenpt to
procure spot market power to serve its retail
custoners in Illinois?

A. (M. Branschreiber) That was the |ast
quarter of '99?

Q Yes.

A. (M. Branschreiber) M understanding,
and Mke is probably a better witness for this, is
that when we sign up a custoner, we have undertaken a
definite termcomitnent. W are a | oad foll ow ng
entity to rely on the spot market to serve you with a
firmload. |It's nore speculative in nature and that's
not the business we are in.

Q So the answer to my question is yes,
NewEnergy M dwest did not between Cctober 1, 1999, and
the end of the year 1999 attenpt to purchase spot
mar ket power ?

A. (M. Branschreiber) W may have. They
may have | ooked to do that, but to ny know edge the
answer is no.

A. (Dr. OConnor) W did nmake sone dunp
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sales, | thought, but other than that, no.

Q So NewkEnergy M dwest does sell power?

A. (Dr. O Connor) Back to ConEd when the
occasi on demands, at which point you can only get a
low price. It then turns up in the nunbers we are
tal ki ng about here.

Q How nmany transactions did -- actually, |
will wait until we get into the confidential part on
that. Did NewEnergy Mdwest attenpt to procure spot
mar ket power to serve its Illinois retail custoners
bet ween January 1, 2000, and the end of Septenber
2000?

A. (M. Branschreiber) | believe for the
vast majority of our load it was served under a |ong
term comm tnent, January through May. There probably
were instances, | am assuning, when they may have nade
a spot transaction. But the bulk of the power was
bought from a single supplier.

Q But as you sit here today, you don't have
in mnd any particul ar such transaction?

A. (M. Branschreiber) Not to my know edge.

A. (Dr. OConnor) In fact, Sarah, just let
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me anmplify, just so you have the full picture.
bel i eve there nmay have been one or two days in My of
2000 during the transition period, you know, going
fromnon-sumer to summer and fromthe NFF to the Wi
where | believe we may have nmade daily purchases,
think, one or two days in there.

Q You may have. You are not sure?

A. (M. Branschreiber) Can | follow up on
that? The nonth of May was very tricky, of course,
because the FRP service cane into play. And where we
had envi sioned a certain type of ranp down for our
customers when we initially entered the supply dea
the prior year, that was no |longer the case. So in
order to fill in the blocks, or the pieces, the
m ssing pieces, prior to the FRP kicking in for
certain custoners, we may have gone out and bought
some type of short termtransaction

A. (Dr. OConnor) They definitely were
short term They were for a day or two, and it was
fromone supplier not here inlIllinois, and it did
cover, | believe, a one or two-day gap. And the only

reason | ambeing a little tentative is the word
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"spot" has been used. And | just want to make clear
it was a daily purchase. And whether or not sonebody
wants to call that spot or not, I amnot going to -- |
don't know.

Q W can agree we are using spot as a
day- ahead purchase.

A. (Dr. OConnor) Fine. Then in that
respect | believe that there was, yes, one or two days
in May.

Q Is it your testinony that only utilities
can buy day-ahead power?

A. (M. Branschreiber) | believe anybody
could buy day-ahead power. Wether we would rely on
it to serve a firmconmtnent is a different issue.

Q Soif -- strike that. | would like you
to |l ook at your surrebuttal, page 14. Now, the broker
quotes on lines 10 through 22 are not actual broker
quotes, correct?

A. (M. Branschreiber) No. What begins on
line 10 and extends over to the follow ng page was an
illustrative exanple of a calculation. It is not an

actual broker quote.
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Q Soonline 18 when it says a quote from
the sane broker, you are referring to the sane
illustrative exanple and not an actual broker?

A. (M. Branschreiber) Correct, the entire
exanple is just illustrative, yes.

Q And so those nunbers are not supported by
any actual market data or actual broker quotes
solicited, correct?

A. (M. Branschreiber) Correct. That's a
met hodol ogy, vyes.

Q And to the extent the remai nder of your
testinmony and the attachnments rely on those nunbers,
those are simlarly illustrative, correct?

A. (M. Branschreiber) R ght, and | believe
the table itself, sonewhere it refers to illustrative
scal e of box, for exanple, in the box, page 1 of 3, of
that attachnent.

Q And those scaling ill ustrations then al
begin with these illustrative nunbers?

A. (M. Branschreiber) Yes.

Q Wuld you explain for ne line 16 of page

15 of your surrebuttal testinmony? | amvery curious
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as to why you would use a md-point of cal endar year
bi d/ of fer broker quotes from G nergy as an off-peak
proxy for ConkEd. Could you just explain to ne your

rati onal e behind that proposal ?

A. (M. Branschreiber) Wat's contained on
line 16 and 17 on page 15 was anot her mnet hodol ogy for
the non-volatile off-peak period to capture what the
mar ket perceives as a forward-1ooking price. G nergy,
for exanple, which is generally regarded as being a
much nore liquid nmarket use of a bid/offer, we would
view as a separate offer for ConkEd which is nmuch nore
l'i quid.

Q But a cal endar year covers both off -peak
and on-peak, correct?

A. (M. Branschreiber) You can get a quote
that is sinply fromthe off - peak period from G nergy.

Q Soonline 16 did you nean to use
cal endar year or did you nmean to use off - peak?

A. (M. Branschreiber) Wll, the word
"off-peak” is inline 17. Wat's referred to here is
a cal endar year off -peak broker quote.

Q Okay. So that should have been a
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cal endar year off -peak bid/offer broker quote?

A. (M. Branschreiber) If that makes it
clear, yes, that's what it is.

Q On your surrebuttal, page 21, line 8 and
13, you use the phrase "assumes actual hourly prices"?

A. (M. Branschreiber) Yes.

Q And | understand fromthat, that the
hourly prices used in your Attachnent A are sinply
assuned, as expl ai ned here?

A. (M. Branschreiber) Right, the table
sinmply took what was the historical price and
increased it each hour by, in the exanple on |line 8,
by 15 percent, and the exanple on line 13 was to
reduce it by 15 percent, each of those hours on that
t abl e.

Q So, again, that's not using actual market
data, correct?

A. (M. Branschreiber) No. And in reality,
if hourly | oads were ten percent higher, that would be
a peak day and that percentage woul d be
extraordinarily higher than that.

A. (Dr. O Connor) Again, the question that
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is being responded to is what happens when actua
hourly prices and actual hourly | oads deviate from
expected or historical averages. So, you know, the
illustration is asking you to make an assunption

Q And that assunption is not based on
actual narket studies, correct?

MR FEIN  Asked and answered.

M5. READ: | think the answer was confusing,
because | think | couldn't tell whether his no nmeant
no, it was not correct, or no, it was correct, it
wasn't based on actual market data. So | think the
record is unclear in that respect.

EXAM NER JONES: | think the question is
proper. Go ahead and answer it.

A. (M. Branschreiber) The exanple that's
included as PRO-8 -- | will look at Table 1 of 2, for
exanple -- if you look at the hourly load that's
included there and in this exanple we sinply increased
the hourly | oad each hour by ten percent, if | | ooked
at Rate Cass 6 which is what is reflected in Colum D
and i ncreased each hour by ten percent, that in fact

is virtually its peak day. On a peak day | think it's
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very easy to argue that prices in fact would not be 15
percent above historical levels. They would be a
multiple of that. But this is just illustrative on
assuned pricing increase and assumed | oadi ng i ncrease.

MS. READ:

Q Yes. And ny question was, is it correct
that those assunptions are not based on studies of
actual narket data?

A. (M. Branschreiber) 1t's purely an
assunption, correct.

A. (Dr. O Connor) Sarah, the whole point is
it's asking what would happen in the future if, in
reality, future reality departed frompast reality.
And, therefore, you don't have the information upon
whi ch to assune the specific deviation. You would
have to make an assunption as to what that deviation
would be in the future.

Q On your surrebuttal, page 6 through 7,
where you are responding to M. Naumann, do |
correctly understand your testinony to be that
NewEnergy is not required to purchase |oad follow ng

servi ce?
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A. (M. Branschreiber) Wat |line was that
agai n?

Q It's basically your full question and
answer on pages 6 and 7. And the question is, do you
agree that NewEnergy is not required to use |oad
foll om ng service?

A. (M. Branschreiber) 1 use the phrase
"l oad following service" nore or less to basically
state that you follow your |oad up and down. |
believe that there are nore than one ways to do that.
I struggle with how ConEd's tariff is witten when the
words "mnimzed" are included within it as well as
the delivery service plan which instructs you to do
that virtually at all tines or by each hour. |
struggle with the Aztec nmethod that's included. And,
again, "hourly" as defined in the dictionary is a unit
of neasure.

Q You have a definition of mnimze on page
7, lines 15 through 17, correct?

EXAM NER JONES: Page 77

A (M. Branschreiber) Yes, Anerican

Heritage Dictionary that we had in the office.
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M5. READ: | would like to hand you ny copy
of the American Heritage Dictionary and have you read
the definition that appears. My | approach the
Wi t ness?

EXAM NER JONES: Yes, go ahead.

MS. READ:

Q AmIl handing you a copy of a book
entitled Anerican Heritage Dictionary?

A. (M. Branschreiber) It appears to be.

Q Does that define the word "m nim ze"?
Here, | can read it to you. You follow al ong.

A. (M. Branschreiber) The dictionary you
handed nme says "to reduce or represent as having
m ni mal inportance or value."

Q The definition there is "to reduce to or
represent as having mnimal inportance or val ue,"
correct?

A. (M. Branschreiber) 1In the dictionary
you handed re.

Q Wiich was the American Heritage
Di ctionary?

A. (Dr. O Connor) W have the hard copy.
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A. (M. Branschreiber) Wth pictures.

Q | amglad you can afford it.

EXAM NER JONES: What's the edition on that?

MR READ: Third edition

EXAM NER JONES: Does it have a date?

M5. READ: | will give you a date. It was
published in 1994 and still sold.

MR, BRAMSCHREI BER: We will check the
publication of ours.

MS. READ:

Q If you would | ook at your surrebuttal
page 16, line 22, | want you to | ook at the statenent
that ConEd's net hodol ogy only acknow edges expected
variations. 1s it correct that ConEd' s nethodol ogy
| ooks at forward prices and then uses pricing data
fromPJM all capitals, to shape that price?

A. For the on-peak period ConEd' s
met hodol ogy relies on forward-| ooking bl ocks and then
assunes a historical price shape and assunes history
repeats itself.

Q Let's consider that 5 by 16 block. Isn't

it correct that, for exanple, for the nonth of July in
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that 5 by 16 bl ock, ContEd will |ook at all of the
prices that occurred in a stated hour on each weekday
in the nonth and then average those together, if you
know?

A. (M. Branschreiber) Can you say that
agai n?

M5. READ: Could you read it back, please.

(Wher eupon the requested
portion was then read back by
the Reporter.)

A. (M. Branschreiber) The answer that you
arrive at are the Conkd methods are the sane as the
Zur aski methodology in that it is a | oad-weighted
average. |I'mnot sure if they break it down hourly
and average themor if they take all the on-peak hours
and average them There is an averagi ng goi ng on.

MS. READ:

Q But the answer is you don't know?

A. (M. Branschreiber) 1 do not knowif the
big giant table they have does it that way. | know
what t he answer is at the end.

Q | want you to assune that ConEd does | ook
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at all the prices that occurred in a stated hour on
each weekday in the nmonth. And | want you to assune,
for exanple, historically that the 15th hour for July,
one weekday in July, was $62 and the price for the
15th hour on another weekday in July was $979 per
megawat t .

A (Dr. OConnor) Can | ask a clarifying
question? Wat's the historical period?

Q The historical period would be the period
you are | ooking at for the PIMprice data to be used
in the | oad shaping.

A (Dr. OConnor) | amjust wondering how
many years of data.

Q Let's just say you are going back one
year fromnow in this assunption.

A. (M. Branschreiber) Ws your question
comparing hour 15 to hour 16 on the sane day?

Q No, hour 15 on two different weekdays.
One weekday in July it was $62 was the actual price at
PJM per negawatt.

A. (M. Branschreiber) At PIJM okay.

Q Rght. And on a later weekday in that
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same nonth it was $979 per negawatt.
A. (M. Branschreiber) Unh-huh.
Q Have you got that assunption?
A. (M. Branschreiber) GCkay.
Q Wuld you call that an expected
variation?

A. (M. Branschreiber) That is an

hi storical actual number. | would refer to that as
expected. It's based on history.
Q Could that be a -- | want you to further

assunme that's a mninumand a maxi mum price that
occurred in hour 15 in that particular nmonth, okay?

A. (M. Branschreiber) GCkay.

Q Wuld you expect that same variationt o
occur in July of the follow ng year?

A. (M. Branschreiber) No matter what
occurs in July of the follow ng year, | have to
schedul e for ny load for that hour. et her prices
are within that m ni rumand maxi nrumthat you have
al l uded to, or outside.

Q When you are scheduling to supply your

| oad, would you build a buying strategy based on that
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particul ar variation?

A. (M. Branschreiber) W buy on a
forward-| ooking basis for a defined period of tine,
and we lock in our cost of supply based on that well
in advance of this blow-out date that you are
referring to.

Q \Wen you are determning your cost of
supply, do you look at historical prices and say that
sets the expected for this upcom ng nont h?

A. (M. Branschreiber) The shape of
hi storical prices is a conponent of our pricing nodel

Q And is the expected variation in your
pricing nodel set by historic Iows and highs for given
peri ods?

A. (M. Branschreiber) The expected price
shape that we have in our nodels is reflective of
hi storical actuals.

Q An actual on any given day -- strike
that. Let's say that the $979 price occurred on hour
15 on July 23, 1999. Wuld you expect that sane price
to occur on July 23, 20007?

A. (M. Branschreiber) | would expect every
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price and every volune to be different, and | have to
serve ny custonmers based on that.

Q So the price at which nmarket is -- strike
that. The actual price on any given day and the day
on which the price, that price, will occur is
unpredi ctabl e, right?

A. (M. Branschreiber) 1 didn't follow y ou.
Can you say that again?

M5. READ: Strike that. You know what, |
think I amgoing to need to go into the confidenti al
line of questions and that will be ny final Iine of
questions. And this mght be a good tinme to do it.

It mght be easier.

W& have signed a confidentiality
agreenment with NewEnergy. |'mnot sure if the AG has.
I think they have and Staff.

EXAM NER JONES: Of the record briefly
regarding this.

(Wher eupon there was then had
an off -the-record
di scussi on.)

EXAM NER JONES: Back on the record. W
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hereby go into the in canera portion of the hearing in

order to hear the questions and answers on the

confidentia

i nf ormati on.
(Wher eupon the foll ow ng
pages 531 through
574 are contai ned under
separate cover for the in
canera portion of the

pr oceedi ngs.)



10

11

12

13

14

15

16

17

18

19

20

21

22

576

CONTI NUATI ON OF PROCEEDI NGS

EXAM NER JONES: Back on the record. W are
now in public session, not in canera. | should note
while we were on the public record that during the off
camera portion that we just concluded, there was a
ruling made by me instructing NewEnergy to release to
ConEd cert ai n docunentation. And at the present tine
NewEnergy is, as | understand it, contacting the other
party to that contract regarding that; is that
correct?

MR FEIN. That is correct.

EXAM NER JONES: And then in connection with
that also attenpting to obtain the copies of that
docunent ati on.

MR. FEIN. Yeah, actually, | believe the
appropriate release to divulge information contained
in that docunment which was then contained in a
wor kpaper that M. Branschrei ber described.

EXAM NER JONES: | wanted to nention that now
because that was done in the in canera record and so
there woul d be people in here that woul d not have had

access to that discussion or ruling.
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In addition, there was sone docunentation
provi ded by NewEnergy to ConEd pertaining to sone
surrebuttal testimony. ConEd is in the process of
reviewi ng that docunentation at this tine. What we
will do next is allow any other parties that have
questions of the Newknergy panel to ask those and then
we will see where we are at at that time. It's ny
under st andi ng that M. Lakshmanan has sone and perhaps
no one else. So M. Lakshnmanan, you want to proceed
with your questions of these w tnesses, please?

CRCSS EXAM NATI ON

BY MR LAKSHVANAN:

Q Thank you. And good afternoon,
gent | eren.

A.  Cood afternoon.

Q | have a couple questions, the first set
of which relates to the simlar phrase that was
di scussed earlier in the record on page 5, for
instance -- I'msorry, page 5 of your direct
testinmony, line 11, tal king about reflective of the
true cost of serving retail custoners. Do you see

t hat ?
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A. (Dr. O Connor) Yes.

A. (M. Branschreiber) Yes.

Q Let ne ask you a hypothetical and pl ease
let me know if any of the base hypot heses either don't
work or if you don't understand them

First, I would like you to assune that
NewEnergy is the sole supplier of a full requirenents
customer at a fixed price. Second, please assune that
the custoner's usage is greater than that which was
projected in a given tine period. And, third, please
assune that the cost to NewEnergy to acquire the
energy to serve that custoner is bel ow the market
val ue used to set that custoner's transition charge.

A. (Dr. O Connor) Could you repeat the
third condition again?

Q Certainly. Please assune that the cost
to Newknergy to acquire the energy to serve that
custoner is bel ow the narket value which was used to
set that customer's transition charge

A (Dr. OConnor) | take it the energy is
for both the expected | oad and t he unexpected, or just

for the expected | oad?
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Q For both.

A. (M. Branschreiber) And in the
hypot heti cal, usage is greater than projected and
price is lower than the market val ues; you are saying
demand is up and price is down, an inverse correlation
bet ween dermand and price

Q That is correct, for this particular
custoner at this particular time. Under such a
ci rcunstance does the custoner pay the fixed price in
the NewEnergy contract or does the custoner merely pay
NewEnergy's | ower cost of acquisition in that hour?

A (Dr. OConnor) It would depend on what
the contract said.

Q If the contract is for a fixed price.

A (Dr. OConnor) Cn, I'msorry.

A. (M. Branschreiber) The customer woul d
pay NewkEnergy the stated fixed price. NewEnergy went
back, to back our deals, would have already procured a
suppl ier as we entered into the contract to match his
| oad and assune deviations fromthe expected usage.

Q Thank you. Wth respect to your rebutta

testinmony at page 11, lines 8 to 18 --
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A. (Dr. OConnor) I'msorry, which page of
the rebuttal ?

Q Page 11, lines 8 through 18, where you
are tal king about the PJM price shaping, and in
particular at the end of it in which you talk about
the sane nodifications to its | oad-wei ghted market
val ue cal cul ation as ConEd and Aneren have proposed.
Do you see that?

A. (Dr. O Connor) Yes.

Q Are you aware that even if Illinois Power
Conpany were to | oad shape usi ng all 8,760 hours of
PJM West data, that this would not, quote, match the
met hodol ogy proposed by ContEd and Aneren because the
way PPO prices are set use a different shaping set of
values? | amjust asking if you are aware or not.

A. (M. Branschreiber) | amnot aware of
t hat .

A. (Dr. O Connor) Wether the PPOtariff --
yeah, the PPOtariff is alittle bit different than
this, yes.

MR, LAKSHVANAN: Ckay. That's all | have.

Thank you.
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EXAM NER JONES: | believe the other parties
do not have cross exam nation for the panel nenbers
other than additional ConEd cross. Do any of the
other parties have any cross? Let the record show

they do not. Of the record regarding what to do

next .
(Wher eupon there was then had
an off-the-record
di scussi on.)
EXAM NER JONES: W hereby take a ten minute
br eak.
(Wher eupon the hearing was in
a brief recess.)
EXAM NER JONES: Back on the record.
MR FEIN.  Very brief redirect, Your Honor
EXAM NER JONES: Does anybody need any s ort
of clarification on the status of this issue? | think

we are ready to proceed with redirect, and that we
will do. M. Fein?
MR, FEIN.  Thank you, Your Honor.
REDI RECT EXAM NATI ON

BY MR FEIN
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Q Doctor O Connor, do you recall that
Ms. Read asked you a series of questions regarding
customers and retail custonmers and your under st andi ng
of that ternf

A. (Dr. O Connor) Yes.

Q Now, what is your understanding when the
Public Wilities Act refers to consideration of the
price at which custoners cannot buy electric power and
energy at? Specifically, what is your understanding
of the reference to custoners? Does that nean retail
or whol esal e custoners?

M5. READ:  Your Honor, | am going to object
to the question. One, it msstates the statute. And,
two, it's confused as to form

MR FEIN If it would help Ms. Read, | would
agree to restate the question.

M5. READ: Al right.

MR FEIN:

Q Doctor O Connor, what is your
under st andi ng of the use of the word "custoners" at
16-112 Sub A of the Public Wilities Act?

A. (Dr. O Connor) M understanding is that
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it would refer to retail custoners.

Q And what is the basis for that
under st andi ng of yours?

A. (Dr. OConnor) Two sinple points, one
woul d be the Public UWilities Act and the Illinois
Conmer ce Conmi ssion regul ates retail transactions.

And, second, if the legislature had nmeant ARES, they
probably woul d have said so.

Q Now, do you also recall M. Read asking a
series of questions regardi ng whether NewEnergy is
required by law to replicate native |oad service?

A. (Dr. O Connor) Yes.

Q Do you have contracts with retail
customers that require you to replicate native | oad
servi ce?

A. (Dr. O Connor) Contractually, yes.

Q You were also asked a series of questions
regardi ng the phrase "ability to replicate native | oad

service;" do you renenber sone of those questions?
A. (Dr. O Connor) Yes.
Q And when you use that phrase "ability to

replicate native | oad service," what do you mean by
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t hat ?

A. (Dr. OConnor) The ability to put
toget her the resources and to meet conditions that are
necessary to nmeet in order to replicate native | oad
service as provided by the utility today.

MR FEIN. No further redirect questions.

EXAM NER JONES: |s there any recross?

M5. READ:  None, Your Honor.

EXAM NER JONES: All right. Thank you
gentlenmen. Of the record.

(Wher eupon there was then had
an off -the-record

di scussion.)

(Whereupon I P Exhibits 1.1

t hrough 1.6 were marked for
pur poses of identification as
of this date.)

EXAM NER JONES: Back on the record. |
think we are ready for an IP witness, according to the
schedule. [P calls whon?

MR, LAKSHVANAN:  Phillip G Breezeel

(Wher eupon the Wtness was duly
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sworn by Exam ner Jones.)

PHI LLI P G BREEZEEL
called as a Wtness on behalf of Illi nois Power
Conpany, having been first duly sworn, was exam ned
and testified as foll ows:

DI RECT EXAM NATI ON

BY MR LAKSHVANAN:

Q WIIl you please state your name and
busi ness addr ess.

A, Apply nane is Phillip, tw Ls, G

Breezeel, B-R- E-E-Z-E-E-L, 500 South 27th Street,

Decatur, Illinois 62525.

Q What is your position with Illinois Power
Company?

A. | amthe Manager of Regulated Tariffs and

Busi ness Anal ysi s.

Q Have you prepared certain testinmony and
exhibits to offer in this docket?

A.  Yes, | have.

Q Do you have before you a copy of a
docunent that's been marked for identification as IP

Exhibit 1.1 bearing the caption "Prepared Direct
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Testimony of Phillip G Breezeel"?

A.  Yes, | do.

Q Does that document consist of 15 pages of
questions and answers in witten forn®

A Yes, it does.

Q Is IP Exhibit 1.1 t he prepared direct
testinmony you wish to offer in this docket?

A.  Yes.

Q Do you have any correction or change to
make to I P Exhibit 1.17?

A No.

Q If I were to ask you the questions shown
on | P Exhibit 1.1 at this hearing, would you give the
sane answers as shown on that exhibit?

A Yes, | would.

Q You al so have before you copi es of
exhi bits that have been marked as IP Exhibits 1.2, 1.3
Revi sed and 1. 47

A, Yes, | do.

Q \Were those exhibits prepared under your
supervi sion and direction?

A Yes.
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Q. Are those exhibits identified in your
prepared direct testinmony IP Exhibit 1.1?

A.  Yes, they are.

Q Do you have any corrections or changes to
make to IP Exhibit 1.2, 1.3 Revised and 1.4?

A. No, | don't.

Q Is the information set forth in Exhibits
1.2, 1.3 Revised, and 1.4 true and correct to the best
of your know edge?

A.  Yes, they are.

Q Do you have before you a copy of a
docunent that's been marked for identification as IP
Exhibit 1.5 bearing the caption "Prepared Rebuttal
Testimony of Phillip G Breezeel ?

A.  Yes.

Q Does that document consist of seven pages
of questions and answers in witten fornf

A Yes, it does.

Q Is IP Exhibit 1.5 the prepared rebuttal
testinmony you wish to offer in this docket?

A Yes, it is.

Q Do you have any corrections or changes to
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make to I P Exhibit 1.57

A. No, | don't.

Q If I were to ask you the questions shown
on | P Exhibit 1.5 at this hearing, would you give the
sane answers as shown on that exhibit?

A Yes, | would.

Q Do you have before you a copy of a
docunent that's been marked for identification as IP
Exhibit 1.6 bearing the caption "Prepared Surrebuttal
Testimony of Phillip G Breezeel"?

A.  Yes.

Q Does that document consist of three pages
of questions and answers in witten fornf

A.  Yes.

Q Is IP Exhibit 1.6 the prepared
surrebuttal testinony you wish to offer in this
docket ?

A.  Yes.

Q Do you have any corrections or changes to
make to I P Exhibit 1.67

A No.

Q [If I were to ask you the questions shown
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on | P Exhibit 1.6 at this hearing, would you give the
sane answers as shown on that exhibit?

A Yes, | would.

MR, LAKSHVANAN: We offer IP Exhibits 1.1
1.2, 1.3 Revised, 1.4, 1.5, and 1.6 into the record.

EXAM NER JONES: Any response?

MR, FI TZHENRY: | have an objection to a
portion of the rebuttal testinony. | will be making a
motion to strike as appropriate. | don't know if

there are any other objections to the other exhibits.

EXAM NER JONES: Al right. You are going to
object to a portion of --

MR, FI TZHENRY: | believe it's 1.5.

EXAM NER JONES: W thout getting into the
reasons, why don't you identify that portion?

MR FI TZHENRY: Yes, sir, it's line 64
through line 74 on IP Exhibit 1.5.

EXAM NER JONES: That's line 64 through 747

MR FI TZHENRY: Correct.

EXAM NER JONES: Do any other parties have
any objections to any of those exhibits? Wat's the

basi s of that objection?
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MR FI TZHENRY: Yes, sir. At lines 64
through 74 of IP Exhibit 1.5 M. Breezeel purports to
offer testinony as to the legislative intent
surroundi ng the enactnent of the Purchase Power
Option. It's our opinion and our argunent here today
that testinony of that kind is absolutely barred by
Illinois law. | amgoing to provide to you
M. Jones, a copy of the decision which is directly on
point. And let nme give the citation for the record.
It's Gty of Bloom ngton versus Bl oom ngton Townshi p,
233 Illinois Appellate 3rd. 724, 599-762. In this
particular --

EXAM NER JONES: Al |l right. Just a mnute.
will let you finish later. It looks like this is
going to take awhile. And rather than hold everybody
up on a notion to strike that's basically just been
|l odged -- and | amnot quarreling with the timng -- |
think we need to get a procedure in place here to
address this as efficiently as we can. | think that
procedure will be as foll ows. I think you have
identified the portion of the testinony. You have

gi ven your reasons. You have sone further argunent to
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make. |P will be responding.

We are going to take cross exam nation
today. |If you want, if you choose not to cross
exam nation on that portion, you do so at your own
ri sk, depending on the outconme of the ruling. But if
you prevail on the ruling, of course, then your not
havi ng crossed on that portion will not make any
di f ference.

If you want to cross on that portion of
the testinony subject to the ruling, that's up to you.
You are permitted to do that. But | don't think we
want to take the tine at 5:10 here on Tuesday evening
to hear extensive argunent on this motion. So after
this witness is off the stand tonight, we will decide
at that tine what the appropriate procedure will be to
get this properly addressed.

MR, LAKSHVANAN: | appreciate that.

MR, FI TZHENRY: | have a question for
clarification.

EXAM NER JONES: Sure.

MR FI TZHENRY: To the extent that | would

cross-examne M. Breezeel on this point in his
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testinmony, | can't see nothing about the

appropri ateness of our |egal arguments. | am not

wai ving nmy legal argunments that the notion to strike
is proper by going forward with the cross ex am nati on;
is that the procedure that we are foll ow ng?

EXAM NER JONES: [f you choose to cross
exam nation on that portion of his testinony, you do
not waive your |egal arguments in support of your
not i on.

MR FI TZHENRY: Ckay. Thank you.

EXAM NER JONES: Al right. Let the record
show that I P Exhibits 1.1, 1.2, 1.3 Revi sed, 1.4, and
1.6 are adnmitted into evidence at this tine. | wll
withhold the ruling on 1.5 until after the notion to
stri ke has been argued.

(Whereupon |IP Exhibits 1.1, 1.2,
1.3 Revised, 1.4 and 1.6 were
admtted into evidence.)

MR LAKSHVANAN: The witness is tendered for
Cr oss examni nati on.

EXAM NER JONES: It's ny understanding there

are at |east a couple of parties who have questi ons,
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one being I EC and al so NewEnergy. Wo would like to
| ead of f?

MR FEIN. Actually, | don't believe
NewEner gy has any nore for M. Breezeel, so we wll
let M. Fitzhenry proceed.

EXAM NER JONES: Al right, M. Fitzhenry, it
| ooks like you are up

CRCSS EXAM NATI ON

BY MR FI TZHENRY:

Q Good afternoon or good evening. Let's
stay with the portion of the rebuttal testinony that
just referred to a few mnutes ago, M. Breezeel
Here, as | understand it, you -- am| pronounci ng your
nane correctly by the way? Breezeel ?

A.  Breezeel, that's close.

Q Here you seemto be offering the opinion
that the intent behind -- the PPO was negotiated for
the reasons as you state there on lines 64 through 74,
is that right?

A. That's correct.

Q And am|l correct in understandi ng that

you are not an attorney?



10

11

12

13

14

15

16

17

18

19

20

21

22

594

A. That is correct.

Q And am|l also correct in understanding
that you have not studied |law or taken courses at a
| aw school with regard to statutory intent?

A. That's correct.

Q Are you intending to offer a | egal
opinion at this portion of your testinony?

A No.

Q Now, here you refer to your recollection
of, I take it, certain nmeetings that took place back
in what, 199772

A. That's correct, yes.

Q How many neetings are you referring to

her e?
A. Several. | don't have a count.
Q More than ten?
A.  Probably.
Q Al dealing with this particular issue?
A. That being one of the issues discussed,
yes.

Q And at all these neetings where the

pur pose of the PPO was discussed were all nine
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Illinois electric utility representatives present?

A | doubt it.

Q Do you recall that at all these neetings
where the PPO was di scussed that there were
representatives of the Attorney General's office?

A. That | don't recall.

Q The sane question with respect to the
Gty of Chicago?

A. That | don't recall.

Q The sane question with respect to the
Ctizens UWility Board?

A | wouldn't say they were at all of them
CUB was certainly at many of them

Q. So in these neetings where the PPO was
di scussed, it's your understanding that the parties
that I have just identified, they did not have
representatives at all those neetings, is that
correct?

A. | don't recall that they had
representatives at all of those neetings, yes.

Q Now, the PPOis a service that's

avail able or that either is or will be available to
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all bundled custonmers in Illinois so |long as they have
a positive TC, according to |IP?

MR LAKSHVANAN:  All bundl ed custoners?

MR FITZHENRY: In tine, all customers when
they becone eligible for delivery services, they wll
be entitled to the Purchase Power Option so |l ong as
they have a positive transition charge.

VR LAKSHVANAN: Just so | understand, when
you say all, it doesn't include residential?

MR FITZHENRY: It does not include
residential. Let me restate the question.

Q Al non-residential customers that
becone eligible for delivery services who have a
positive transition charge would be entitled to the
Purchase Power Option?

A.  That is ny understanding.

Q At these neetings were their
representatives of the Il linois Comerce Comm ssion
Staff present?

A. Again, | don't recall if they were at all
of them | know they were at sone of them

Q Again, still focusing on this same piece
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of testinmony, the intent or the purpose behind the
PPO, as you understand it, is not reflected in the
Customer Choice Law, is that correct?

A. | amnot sure | understand the question

Q If I were to show you Section 16 -110 of
the Custoner Choice Law which outlines the provisions
of the Purchase Power Option, would you find words in
there to the effect that custonmers who did not want to
participate in the true marketplace to potentially
benefit fromlower prices while maintaining the safety
net of being served by their incunbent utility and to
all ow custonmers to have a proxy with customer choice,
woul d you find those words in Section 16-110?

A. You would not find those words. However,
because those words are not there, does not nean that
wasn't the intent.

Q W have already establi shed that you are
not an attorney; is that correct?

A. That is certainly correct.

Q So this opinion here, is that the opinion
of 1P s legal counsel?

A. No, that is the opinion of ne.
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Q As a lay person?

A.  An involved, know edgeable |ay person
yes.

Q After the | aw was passed, did you have
the occasion to poll all the menbers of the Genera
Assenbly that voted in favor of the | aw?

A. No, | did not.

Q Let's turn to page 4 of your rebutta
testinmony, pl ease.

A. Rebuttal testinony?

Q Yes, we are still with your rebuttal
testinmony, Exhibit 1.5. There at lines 87 through 88
you testify, "First, the PPO was never intended as the
primary neans of inplenmenting choice in Illinois.”
And again | want to be sure that your expression of
intent here is not one offered as a | egal opinion
correct?

A. That is correct.

Q And noving to the top of, still at page
4, your response to Question Nunber 11, you offer that
at the end of August 2000 IP only had one custoner

that was purchasi ng power and energy froma third
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party and all the rest were taking service fromthe
PPO?

A. That is correct.

Q AmIl correct in understanding that, under
IP's PPO custoners do not pay an energy inbal ance
char ge?

A. | believe that is correct.

Q Are you famliar with the proceedi ngs at
the FERC involving IP and its filed retail energy
i mbal ance service Docket Nunmbers ER99 -4415-45307

A. If you are asking if | amaware of it,

yes. If you are asking if | know any of the details,
no.
Q What do you know about that filing?
A.  That such a filing occurred.
Q Wiat is the filing that did take place?
A.  Just what you said.
Q That's the extent of your know edge?

A That's the extent of ny know edge, that
such a filing occurred.
Q If you don't know the answer to these

questions, let me know. But do you understand that IP



10

11

12

13

14

15

16

17

18

19

20

21

22

600

was directed by t he Conmission in its delivery service
tariff case |last year to make such a filing at the
FERC to file for a retail energy inbal ance service?

A. No. | did not know that.

Q Are you aware of any public criticism by
the Commission this year with respect to I P s energy
i nbal ance service?

A Yes, | amaware of that.

Q Wat is your understandi ng of those
criticisns?

A. That we were criticized because the
i mbal ance charges we were -- | don't renmenber if it
was seeking to have them i mposed or had inposed and
were too high.

Q It would be fair to say that the energy
i mbal ance i ssue nmay have been a reason why custoners
did not go to alternative suppl iers in IP s service
territory to date, correct?

MR, LAKSHVANAN:  (Cbjection as to this wtness
has already stated that he doesn't even know nuch
about the filing, much |ess he hasn't stated whether

he agrees with the criticisns. He hasn't said whether
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-- the foundation has not been laid as to this
wi t ness' know edge on any of these issues.

MR, FI TZHENRY: May | respond?

EXAM NER JONES: Yes.

MR, FI TZHENRY: He has indicated a genera
awareness of the filing. He has indicated that he is
aware of the Commission's criticisms with respect to
the retail energy inbal ance service that has been on
file. And following up, | think a very |ogical
question, does he believe that that issue has been a

reason why there are not nore custoners taking service

fromalternative suppliers in Illinois.
EXAM NER JONES: | will nake a ruling at this
time. It's kind of a close call, but I think the

question will be allowed provided that the witness is
not required to give a yes or no answer and assum ng
that he knows. Do you need the question read back?

THE WTNESS: A No, | do not know.

MR Fl TZHENRY:
Q. Do you have an opinion as to whether or

not a retail energy bal ance service is inportant to
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retail custonmers in their decision as to whether or
not they should take service froman alternative
supplier?

A. No, | do not have an opinion.

Q Do you know how many RESs are registered
in P s service territory today?

A. | don't know the exact nunber.

Q Do you have an approxi mate nunber ?

A. Sonewhere in the five range, five, six.

Q Do you know approxi mately how many RESs
are registered in the ConEd' s service territory?

A. No, | do not.

Q Do you know if it's more or less than the
five?

A. No, | do not.

Q Do you have an opinion as to whether or
not the nunber of suppliers in IP's service territory
may bear upon whether or not custoners are nore likely
to take service froman alternative supplier as
conmpared to the PPO?

A.  Can you repeat the question?

Q Sure, I will try to say it again. Do you
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have an opi nion as to whether or not the nunber of
registered RESs in |P's service territory has any
bearing on custoners taking service fromthem as
conmpared to the PPO?

A. | don't know that it has any bearing, no.
I don't know that it doesn't either

Q Does it follow that the nore suppliers
there are, the nore opportunities there are for
custoners to take service fromthen?

A.  That would be a reasonable assunption.

Q Al right. 1 would like to take you back
to your direct testinmony. Page 4, lines 83-84, you
indicate that the NFF process has not produced market
val ues that are representative of the actual narket.
Do you see that testinony?

A, Yes, | do.

Q Can you tell ne what you nean by actua
mar ket ?

A.  The market that custoners and utilities
buy and sell electricity into and out of.

Q What kind of products mght be in this

mar ket ?
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A wide variety of products.

Spot mar ket purchases or spot purchases?
Yes.

Long t ermtransacti ons?

Yes.

Short termtransacti ons?

> O >» © » O >

Yes.

Q Now, on the next page of your testinony
at lines 103 through 105 you suggest that the markets
for Chicago are different than the markets downstate.
Do you see that testinony?

A, Yes.

Q Is it your testinony that the markets are
different or that the prices for the products in those
markets are different?

MR, LAKSHVANAN: ['mgoing to object. This
was -- they had anple opportunities to discuss this
with M. Peters and M. Jones. He's clearly only
referring to them To the extent that he can answer
that particular question as what's witten there is
fine. But all he is doing is making a cross reference

to other witnesses who were on the stand and coul d
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easily have addr essed this in nore depth.

MR FITZHENRY: Well, if that's true, then
his testinony is not relevant and should be stricken.
It's in his testimony. He is here to defend it.

EXAM NER JONES: It's in his testinony so
think counsel is entitled to ask. W wll see what
the witness has to say about that.

MR, Fl TZHENRY:

Q. Let me restate the question. | am not
trying to be necessarily argumentative. Before I
asked you a question about what you neant by market
and you said it could be a whole host of products.
The markets for Chicago and the markets downst at e,
woul d they contain the sane types of products that you
describe in ny prior questions?

A.  Yes.

Q And so when you say the markets are
different, if you know, is it the prices for the
products that are different or is it that the products
thensel ves are different frommarket to market or
bot h?

A. It would be nore the prices, | believe.
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Q And, again, simlarly on page 6 of your
direct testinony, M. Breezeel, lines 141-142, you
state again the NFF value is not the true market
value. And again so |I'mclear about this, when you
use the word "market" you nmean it as we have tal ked
about in these |last series of questions, a market that
has several different products?

A.  Yes.

Q Is that yes?

A, Yes.

Q Thank you. Now let's go back to page 5
of your direct testinmony. One of your criticisns of
the NFF processes is its use of stale data; correct?

A, That's correct.

Q Now, as a prelimnary nmatter can you tel
me whether or not IP has entered into any transactions
for 2001 since the tine it provided the contract
summaries for the NFF back in May?

A. | don't know.

Q Didyou at all assist in the putting
toget her of the contract summaries for the NFF this

past time?
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A Yes, | did.

Q How many manhours were expended by you
and your staff in that effort?

A.  Several hundred.

Q Does that include time spent in workshops
and preparing for this proceedi ng?

A.  This proceedi ng?

Q Yes.

A. It would include attendi ng the workshops
related to Docket 00-0007, but not -- and tine spent
there, but not this current docket.

Q Is it possible for you to quantify or
even bal l park here today the amount of hours that
maybe were expended in workshops in the docket to
whi ch you referenced fromthe total hours expended in
preparing the contract sumaries?

A. I'mnot sure of what you are asking.

Q If you spent hypothetically 500 hours
putting together contract sumaries, was, of that 500,
200 spent in workshops?

A. It would be a relatively small percentage

of the total hours.
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Q \When you say several hundred, what do you
mean by that? Two, three, four, five hundred?

A. | would guess probably in the four to
five hundred r ange.

Q How many people were involved in this
process?

A Six, that | can recall

So, roughly, two weeks worth of work for
those six peopl e?

A. If that's the way the nunber cal cul ates
out. But many -- nost of those people were not ful
time all the time. You know, it was a few hours here,
a few hours there.

Q Let's go to page 7 of your -- |I'msorry,
page 4 of your direct testinony. There on lines 85
through 87 you state the NFF process was only intended
to be an interimmethod until utilities inplenmented a
mar ket val ue index. Are you famliar with Section
16-112 of the Custoner Choice Law?

A And the title is?

Q I'mnot sure of the title but that's

where the provisions are for the NFF process and the
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mar ket val ue process.

A.  Yes.

Q Do you know whet her or not the words
"interimmethod" ever appeared in that statute?

A. Not off hand.

Q You don't know either way?

A. | don't know either way.

MR, LAKSHVANAN: |If you have got that
section, showit to him That's what we used before
as a method of doing this.

MR, FI TZHENRY: No, that's fine.

Q Let's look at page 7 of your direct
testinmony, sir, and particularly lines 146 through
148. And to sunmarize, you indicate that if the
transition charge is too low, it would preclude sone
custonmers fromtaking the PPO for which they m ght
otherwise be eligible if the TCs were placed in the
proper market value. So ny question is, it's your
point, | believe, that if the market value is set
correctly, that custonmers may be interested in PPO as
well as taking service froman alt ernative supplier?

A.  Yeah, that's a reasonabl e



10

11

12

13

14

15

16

17

18

19

20

21

22

610

characteri zation.

MR, FI TZHENRY: Thank you. That's all the
questions | have.

EXAM NER JONES: Do other parties have any
cross for M. Breezeel? Have any redirect?

MR, LAKSHVANAN: If | could have just a
mnute, | don't believe so, but | would like to
confirmthat | have none. Five mnutes.

EXAM NER JONES: Do you need five mnutes?

MR, LAKSHVANAN:  Yeah, it nmay take | ess than
five.

EXAM NER JONES: Al right. W will take a
five mnute recess for that purpose.

(Wher eupon the hearing was in
a brief recess.)

EXAM NER JONES: Back on the record. |
understand there is no redirect, is that correct?

VR LAKSHVANAN: No redirect.

EXAM NER JONES: M. Breezeel, | just have

one question for you.
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EXAM NATI ON

BY EXAM NER JONES:

Q Could you refer to page 3 of your
surrebuttal, please?

A Ckay.

Q In this sentence which begins on line 61
you state in part "We are willing to alter our
hi erarchy to use nore bid offers if there is a strong
showi ng of support for that." Do you see that
testi nmony?

A, Yes, | do.

Q And when you say you are willing to alter
your hierarchy to use nore bid offers, what are you
referring to?

A. In the hierarchy of the data used in the
cal cul ation of the index there was in M. Jones' and
M. Peters' testinmony they give a li sting of what data
gets considered first and second and so on. There was
testinmony given by other parties in the case that they
would like to see the bid offers given nore weight and
moved up on that hierarchy list. And M. Jones and

M. Peters has said that's sonething that we woul d be
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willing to do.

Q So when you speak of a willingness to
alter the hierarchy in certain circunstances, that's
what you are tal ki ng about ?

A.  Yes.

Q That's the alteration that woul d be
i nvol ved?

A.  Yes.

EXAM NER JONES: That's all | have. Any
foll ow up?

MR, LAKSHVANAN:

EXAM NER JONES: Al right. Thank you, sir.
Of the record.

(Wher eupon there was then had
an off -the-record

di scussi on.)

(Whereupon I P Exhibits 3.1

t hrough 3.7 were marked for
pur poses of identification as
of this date.)

EXAM NER JONES: Back on the record. | think

we are ready for the next IP witness. Please stand to
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be sworn.
(Wher eupon the Wtness was duly
sworn by Exam ner Jones.)

JACQUELI NE K. VOI LES
called as a Wtness on behalf of Illinois Power
Conpany, having been first duly sworn, was exam ned
and testified as foll ows:

DI RECT EXAM NATI ON

BY MR LAKSHVANAN:

Q WII you please state your nane and
busi ness addr ess.

A. M nane is Jacqueline K. Voiles. M
busi ness address is 500 South 27th Street, Decatur,
Il'linois 62525.

Q What is your position with Illinois Power
Company?

A. M position is Manager of Deli very
Servi ces.

Q Have you prepared certain testinony and
exhibits to offer in this docket?

A.  Yes, | have.

Q Do you have before you a copy of a
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docunent that's been marked for identification as IP
Exhibit 3.1 bearing the caption "Prepared Direct
Testi mony of Jacqueline K. Voiles"?

A Yes, | do

Q Does that document consist of nine pages
of questions and answers in witten fornf

A, Yes.

Q Is IP Exhibit 3.1 the prepared direct
testinmony you wish to offer in this docket?

A Yes, it is.

Q Do you have any corrections or changes to
make to I P Exhibit 3.17?

A, Yes, | do.

Q Could you please detail what those
revisions are?

A, Yes. On page 4 of that exhi bit on line
68 after the word "annual " period, change the period
to a comma and add "assumi ng no changes in any ot her
factors included in the calculation of the TC, e.qg.
transm ssion rates, distribution rates, mtigation
factors.”

MR FEIN Do you think we could do that a
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little slow so we can get that down? Unless you have
a copy of the revised page.

MR, LAKSHVANAN: We have a coupl e of copies
but we don't have the whol e set so.

EXAM NER JONES: Sounds reasonabl e.

THE WTNESS: A kay, on line 68 after
"annual " period, change the period to a comma and add
"assum ng no changes in any other factors included in
the calculation of the TC, e.g. transm ssion rates,
distribution rates, mtigation factors."

MR. FEIN.  Thank you

MR, LAKSHVANAN:

Q Do you have any other revisions or
corrections to nake to IP Exhibit 3.17?

A. No, | don't.

Q Wth the revisions you have provided, if
I were to ask you the questions shown on | P Exhibit
3.1 at this hearing, would you give the same answers
as shown on that exhibit?

A Yes, | would.

Q Do you have before you a copy of exhibits

that have been marked as IP Exhibits 3.2, 3.3, 3.4 and
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3.5?

A, Yes, | do.

Q \Were those exhibits prepared under your
supervi sion and direction?

A Yes, they were.

Q Are those exhibits identified in your
prepared direct testinony I[P Exhibit 3.1?

A.  Yes, they are.

Q Do you have any corrections or changes to
make to I P Exhibits 3.2, 3.3, 3.4, 3.5?

A. No. However, | would like to point out
that P Exhibit 3.2 which is the Rider TC and IP
Exhibit 3.3 which is R der PPO have subsequently,
since the tinme that | filed this testinmony, had sone
changes to those particular riders, and we wll
i ncorporate those changes at the tine of the
concl usion of this case.

Q Gven that qualification, is the
information set forth on Exhibits 3.2, 3.3, 3.4 and
3.5 true and correct to the best of your know edge?

A.  Yes, they are.

Q Do you have before you a document that's
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been marked for identification as IP Exhibit 3.6
bearing the caption "Prepared Rebuttal Testinony of
Jacqueline K Voiles"?

A, Yes, | do.

Q Does that document consist of seven pages
of questions and answers in witten fornf

A Yes, it does.

Q Is IP Exhibit 3.6 the prepared rebutta
testinmony you wish to offer in this docket?

A Yes, it is.

Q Do you have any corrections or changes to
make to | P Exhibit 3.6?

A, Yes, | do.

Q Wuuld you pl ease descri be those changes?

A. On page 2, line 42, after the word
"bills" insert "helps to" and change "insures" to
"insure", so that it now should read "and their PPO
bills help to insure that the savings a custoner.”

MR FEIN. That was an "E' ensure? | didn't
understand the change to "insure."

THE WTNESS: | took the "S" off of

"insures."
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MR, LAKSHVANAN:

Q Do you have any other revisions to IP
Exhi bit 3.67?

A Yes. On page 5, line 104, change 2000
to 2001.

Q Do you have any other revisions or
corrections to I P Exhibit 3.67?

A. Yes, | do. On that sanme page, on page 5,
line 99, change "calendar” to "billing cycle" so that
it reads "next billing cycle nonth."

EXAM NER JONES: What's that sentence begin
with? What words?

THE W TNESS: "Nonet hel ess. "

EXAM NER JONES: | think the Iine nunbers are
different than what was distributed.

THE WTNESS: Ch, I'msorry, line, | thought
you neant sentence. That line begins with "next." It
says "next cal endar nonth."

MR FEIN It's the last three words before
the heading Roman VI, Initial |Inplenmentation.

MR, LAKSHVANAN: If | may approach, | may be
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able to point to it.

EXAM NER JONES: No, that's all right. You
can continue.

MR, LAKSHVANAN:

Q Do you have any other revisions to IP
Exhi bit 3.67?

A No.

Q Wth those revisions inserted, if | were
to ask you the questions shown on IP Exhibit 3.6 at
this hearing, would you give the same answers as shown
on that exhibit?

A Yes, | would.

Q Do you also have before you a copy of a
docunent that's been marked for identification as IP
Exhibit 3.7 bearing the caption of "Prepared Direct
Surrebuttal Testinony of Jacqueline K Voiles"?

A Yes, | do.

Q Does that docunent consist of four pages
of questions and answers in witten fornf

A.  Yes.

Q Is IP Exhibit 3.7 the prepared

surrebuttal testinony you wish to offer in this
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docket ?

A Yes, it is.

Q Do you have any changes or corrections to
make to I P Exhibit 3.77?

A, Yes, | do.

Q Could you pl ease detail those revisions?

AL On page 2, line 38, after the word
"bills" insert "helps to" and change the word
"insures" to "insure."

Q Do you have any other corrections to nake
to IP Exhibit 3.7?

A No.

Q Wth that revision inserted, if | were to
ask you the questions shown on IP Exhibit 3.7 at this
heari ng, would you give the sane answers as shown on
that exhibit?

A Yes, | would.

Q Before offering the exhibits into the
record and tendering the witness, | would Iike to have
the witness answer a couple of questions with regard
to an exanple that was provided by M. Robertson

yesterday and which the witnesses M. Peters and



10

11

12

13

14

15

16

17

18

19

20

21

22

621

M. Jones deferred to Ms. Voiles in terns of whether
it was an accurate exanple.

Ms. Voiles, were you present yesterday
when M. Robertson provided an exanple in which he
di scussed a custoner who had a neter read date of
Cct ober 27

A Yes, | was.

Q And at that tine did he indicate that at
least it was his belief that that custoner woul d have
only three business days in which to nake a deci si on
as to whether to go to choice or not? Subject to
check, did he make the representati on subject to check
that that woul d be the nunber?

Yes.

I s that nunber accurate?

> o >

No.

Q What is the correct number of days that
that custonmer woul d have?

A.  The correct nunber of days that that
customer woul d have in order to review his options
woul d be el even days. And that would not include the

date of publication for the market values and the
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customer TCs, and it doesn't include the day that a
DASR nust be submitted.

MR, LAKSHVANAN:  Thank you very much. W
offer 1P Exhibits 3.1, 3.2, 3.3, 3.4, 3.5, 3.6 and 3.7
into the record.

EXAM NER JONES: Any response? Let the
record show there are no objections. [P Exhibits 3.1
3.2, 3.3 through 3.7 inclusive, sponsored by
Ms. Voiles, are admtted.

(Whereupon I P Exhibits 3.1
through 3.7 were adm tted
i nto evidence.)

EXAM NER JONES: The changes that the w tness
identified, have they been nmade in the file and the
copy that you have had marked?

MR, LAKSHVANAN:  Yes, | believe they have.

Ms. Voiles is tendered for cross
exam nati on.

EXAM NER JONES: Of the record.

(Wher eupon there was then had
an off -the-record

di scussion.)
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EXAM NER JONES: Back on the record. |
believe a couple of parties have sone cross
exam nation for Ms. Voiles. |I1EC and NewEnergy; is
that right?

MR FEIN. That's right.

EXAM NER JONES: Does sonebody want to | ead
of f?

MR FI TZHENRY: M. Robertson was here
yesterday during the cross exam nation of Jones and
Peters, and Ms. Voiles has nodified or corrected the
subject to check. M. Robertson is going to pursue at
least initially a follow-up on that line of cross
exam nati on.

CRCSS EXAM NATI ON

BY MR ROBERTSON

Q M. Voiles, under the Conpany's current
tariffs how many days does an RES have to submit a
DASR to switch a new custoner?

A. A maxi mum of 45 days and a m ni mum of
seven cal endar days prior to the schedul ed neter read
dat e.

Q And would the seven cal endar days be
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equi valent to or be I ess than ten business days; is
that correct?

A. It depends.

Q Wuld it be nore than ten business days?

A Well, | wuld have to |ook at a
particul ar nonth where we may have sonme excessive
hol i days al ong with a weekend peri od.

Q So in the hypothetical then that | gave,
to the extent that it could take ten business days or
more, isn't it possible that the custoner would only
have three days in which to decide to switch?

A. | actually | ooked at cal endar year 2000
and | | ooked at the first billing cycle of the nonth.
And for the year 2000 one nonth had seven days for a
custoner to nake a decision and that was the mnim
anmount of time for that particul ar decision w ndow
Al'l the other nonths had nore days than seven

Q D d you Il ook at 2001?

A No, | didn't.

Q And your proposal will be effective in
2001, 2002, is that correct, if it's approved by the

Conmi ssi on?
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A. That's correct.

Q Now, when did the Conpany change its
tariff? It was ten business days; was it not?

A.  Yes, that becane effective on June 15 of
2000.

MR, ROBERTSON: Thank you. | have not hi ng
further.

MR, FI TZHENRY: But | do.

CRCSS EXAM NATI ON

BY MR FI TZHENRY

Q The few questions | have remai ning
Ms. Voiles, are directed to your rebuttal testinony.
And, first, please refer to page 3 and the top of page
4. You state that customers nmust submit a DASR no
| ater than seven cal endar days prior to the next
schedul ed neter read date; do you see that, you're
rebuttal testinony?

A.  Just one second. And what page again?

Q Line 66, the bottomof page 3, the top of
page 4.

A.  Yes.

Isn't it nore correct to say that
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customer sel f -managers can subnit a DASR?

A That's correct.

Q And that RESs also will submt DASRs?

A.  That's correct.

Q And this provision would only apply to
custonmers that are currently taking delivery services,
correct?

A No, it's not. Actually, we have a
different requirement for custoners who are delivery
service custoners only. W have an off -cycle switch
that would apply in that particul ar instance.

Q Are all custoners eligible for off-cycle
switch?

A. Currently they aren't.

Q Looking to the next page at lines 77
through 79, and there you nmake reference to the fact
that the TCwill be available in the eighth business
day but suggest that custoners and ARES follow the
trends and be ready to make the decisions once the
final values are published. | guess ny question is,
can you explain to us what you nean by follow the

trends or what you nmean by trends?
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A. \Well, they should be able to | ook at the
mar ket val ues that are being published at the sane
time that the TCs are being published. So fromthat
standpoi nt, |ooking at the market values and if you
are looking at it over nmore than one nonthly period,
you should be able to see a trend in those narket
val ues.

Q Let me restate the question. Your
statement about followi ng the trends neant only
foll ow ng the change in the market val ues from nonth
to nmont h?

A.  Yes, and they can also follow the change
intheir TCs fromnonth to nonth because we are going
to have their estimated TCs available for them

Q When you indicate that custoners wll
know their transition charges by the eighth business
day, they will know that by how? Going to the
Conpany's web site?

A.  Yes, that's correct, or if it's a group
TC, we will have an informat ional filing at the
Commer ce Conmi ssi on.

Q WIIl the custoner be able to call IP and
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get that information over the phone?

A, Yes, they will be able to do that as
wel | .

Q Let ne ask you to | ook at your testinony
at lines 103 through 105 on page 5 of your rebuttal
testinmony. There you reference Il1EC wi tness Stephens'
statement in his testinony indicates that IP is
currently considering an approach that woul d use the
2001 mar ket NFF val ues until the custoner anniversary
date. M question is, has IP conme to a decision one
way or the other with respect to that approach?

A. Yes, this is currently the approach t hat
we have addressed.

Q \What is that approach?

A.  The approach is that we will use the 2001
NFF mar ket val ues until the custoner's anniversary
date. The custoner's anniversary date is the date at
whi ch they first becane a delivery services custoner.
And at that time we will recalculate their TC based on
the market values in effect for that particular time
peri od.

Q So let ne be sure | understand how you
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expect this to work. Let's assune that the

Commi ssion's order in this case beconmes effective in
February 2001 and the IP MVI is approved and it goes
into effect in March of 2001. Let's assune that a
custoner has a TC established by the NFF in January or
February of 2001 and is taking service PPO at that
point in tine. Are you saying that the anniversary
date throughout the entire year that they are taking
the PPO they woul d continue to be subject to the NFF
mar ket val ue?

A.  Wen exactly did you say that they would
be taki ng PPO?

Q | said January 15, 2001

A. And is that the date on which they went
on to delivery services as well?

Q Yes.

A. In that particular exanple, and
explained that in ny testinony, is that we woul d use
the 2001 NFF market values until January 1 of 2002 at
which tinme we woul d use the market val ue index prices
to recalculate that custoner's TC on January 1. And

then in that particular instance, January 15 is his
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anni versary date. That particular instance it
woul dn't be changed again on his anniversary date
because we recal culated it January 1

Now, if you would have used a February
peri od, we woul d recal cul ate again on that particul ar
customer's anniversary date. The reason that we are
proposi ng that approach is because, if we were stil
usi ng the NFF process January 1 of 2002, the custoners
woul d get their TCs recal cul ated using the new market
values. So this is a transitional approach that we
are proposing.

Q A couple things about that. Ther e were

several answers in there, okay. 1In 2002, if there is
still an NFF and the NFF produces a market value --
strike that. 1'mnot sure | followed. If the

custonmer's anniversary date is January 15 and IP's
Ri der MVI goes into effect, are you saying that cone
January 1, 2001, that that customer's transition
charge woul d be recal cul ated based on IP's Rider MW
tariff?

A.  Yes.

Q For those 15 days?
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A In essence, it would be recal cul ated
because his anniversary date was in January. That's
why | tried to give you two exanples. So we wll
stick with the first exanple of January 15. He wl]l
be subject to a recalculation for his anniversary date
in January. It would be based off of the nmarket
values that were filed in Decenber. And so fromthat
particul ar exanple he would have a recalculation
because of his anniversary date.

Q And in that case the customer in that
exanpl e we have been di scussi ng woul d have a
different, likely different, transition charge in
January?

A.  Yes.

Q Now, in the event that transition charge
went to zero, is it IP s position that at that point
in time the customer would be term nated from PPO?

A. Qur PPOtermination is that it's
effective with the next schedul ed nmeter read date.

Q Soin this particular exanple, because
the custoner's anniversary is January 15, even though

the TC went to zero, he would continue with PPO
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service until the end of the nonth?

A.  His scheduled neter read date, if that's
January 15, that's when he would term nate the PPO
regardl ess because of his contract termnation or of
his TC

Q Wat | amtrying to get to wthout going
through an exanple, in the event IP's R der MVI goes
into effect and as a result at some point in tine the
custoner's transition charge is recalculated with that
tariff, using that tariff, and as a consequence the
customer's TC goes to zero, is it IP s position that
the custoner would no | onger be entit led to PPO?

A. Yes. And that's no change from how we
currently handl e our PPO cust omers.

MR, FI TZHENRY: Thank you. That's all the
questions | have.

EXAM NER JONES: M. Fein?

CRCSS EXAM NATI ON

BY MR FEIN

Q ood afternoon, Ms. Voiles. Follow ng up
on a couple of questions of M. Fitzhenry's, this

recal cul ation that you just described, when woul d that
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custonmer be infornmed basically of the newy
recal cul ated TC nunber ?

A. In the exanple that M. Fitzhenry gave
with the January --

Q Wth the January 15 anniversary date?

A.  He would know his new TC val ue on the
ei ght h busi ness day of Decenber.

Q O Decenber?

A.  Yes.

Q Now, if you could turn to page 4 of your
rebuttal testinony, please, line 71, | had sone
questions regarding the days that are cited there.
You reference a m ni mumof eight and a maxi num of 16
days to exam ne the market values and TCs; do you see
that portion of your testinony?

A, Yes, | do.

Q Are we tal king here about cal endar days
or busi ness days?

A. W are tal king about cal endar days.

Q Now, one of the attachnents to your
direct testinony, the revisions to the Rider TC |

believe it's Exhibit 3.2?
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A.  Yes.

Q The Company is now proposing basically a
charge for a service of rescinding or revoking the PPO
option after notice has been given?

A. That's correct.

Q And your testinony references changes in
the calculation of the fee. Do you see that reference
in the narrative portion of your direct testinony,
page 4, line 73 to 74?

A.  Yes.

Q And when you say a change in the
calculation, are you ref erring to a change from one
originally proposed or are you sinply referring to a
change in that you are providing this option basically
for a fee?

A. This is a change fromour currently
effective Rider TC

Q In other words, that option is not
avai |l abl e presently?

A. Well, there is an option but the pricing
mechanismis different for that option in the current

Ri der TC as opposed to the | anguage that we are
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pr oposi ng.

Q Right, thank you for that clarification
Now, on page 5 of your direct testinony you discuss
some of the proposed revisions to Rider PPO. And on
lines 97 and 98 you nention that these revisions are a
change fromyour June 5 filing and were the result of
di scussions with other parties; do you see that
reference?

A, Yes, | do.

Q Are you able to tell us who those parties
you are referring to? And | amnot |ooking for you to
di vul ge any confidential discussions that m ght have
been had but trying to gauge who you are referring to
t here.

A.  This was actually an oversight on
Illinois Power's part. W received a data request
fromStaff, and as a result of the data request we
noticed that we shoul d have nmade changes to Ri der PPQ
and it was an oversight on our part. So that's what
amreferring to, and as a result of that data request,
conversations with staff.

Q So when you use the phrase "di scussi ons



10

11

12

13

14

15

16

17

18

19

20

21

22

636

with various parties,”" you are referring to t he
Conmmi ssion Staff?

A Yes, | was.

Q And throughout your direct testinony you
make a number of identical statenents regarding
di scussions with various parties. Again, when you use
that phrase in your testinony, are you referring to
the Conmi ssion Staff?

A. | don't know. Can you point those out
for me?

Q Sure. On that same page, page 5, line
110 at the botton?

A. | believe that particular revision was
more than just Staff on those particul ar discussions.

Q And do you know who you are referring to
there or are you able to tell us who you are referring
to there?

A Sure. | discussed this with the Il1EC as
well as Staff.

Q And on the next page when you di scuss
revisions to SC 150, you refer to various parties

agai n.
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MR LAKSHVANAN: This is lines 119 and 120?

I just want to nake sure because | think we each have
slightly different paginations.

MR FEIN On ny version it is line 119 and
120.

THE WTNESS: A Yes, ny answer woul d be
consistent with ny previous answer because this is the
same change as referenced above except it's a change
inadifferent tariff.

MR FEI'N

Q Regarding your revisions to Rider PPO
that you discuss on pages -- really, on page 5 of your
direct testinony, are you aware of whether ny client
NewEner gy suggested any changes or rai sed any concerns
regardi ng your proposed revisions to R der PPO?

A. 1'mnot aware of any.

Q Do you know whet her any of the revisions
that the Conpany proposed were actual concerns,
addressed any concerns or suggested changes that
NewEnergy made to Il1linois Power?

A. The proposed changes in ny direct

testimony would not, to nmy know edge.
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Q I'msorry, | couldn't hear you

A.  The changes that | reference in ny direct
testinmony to ny know edge woul d not have been the
result of discussions with NewEnergy.

Q At the top of page -- well, it says page
8 of 9 on ny copy. It's the very last paragraph to
your answer to Question 15 beginning with the word
"second. "

MR LAKSHVANAN:. That would be Iine 155, |
bel i eve.

THE WTNESS: Yes.

MR FEI'N

Q These commitnents that the Conpany made
to the chairman of the Conm ssion..

A.  Yes.

Q ..ls the Company still planning to neet
t hose commi t nents?

A Yes, we are

Q Is it your understanding that the
exi sting schedule for this proceeding is going to
all ow the Conpany to permit inplenmentation on January

1, 2001, of its M ?
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A.  That's not ny understandi ng.

Q Irrespective of that, is the Conpany
still inits estimation at this point in tine going to
be able to make the commitnents that it's referenced
on lines 158 and 159?

A. Yes, we will be calculating all the
commercial and industrial custonmers' TCs and nake
those available to the custoners by Decenber 1.

Q WII the background docunentati on behi nd
those cal cul ations al so be avail able to custoners at
that tinme?

A. | amnot sure | understand what
background information you are referring to

Q If a custoner would like to see the
Conpany' s wor kpapers that derive the TCs, would that
be sonething that's nade avail able at that same tine?

A. | know that this is an issue in the
uniformty proceeding and that they are | ooking at
what particul ar detail people are interested in. So
I"mnot sure that | can answer your question with a
hundred percent certainty, because |I'm not sure how

much detail each customer nmay want to see.
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Q Okay. Then it would be fair, the
commitnent that we just referenced in your testinony
at this point in tinme does not include the ability to
obt ai n any background docunentation behind the TC?

A. That's not necessarily true with the word

any. W& woul d have the various conponents that nade
up that calculation at a sumrary | evel detail
Q And | guess -- the summary detail that
you just described -- would it be the Conpany's
position to provide any and all docunents that it used
to derive a TCif requested by a customer? | guess |
don't understand the reference to summary docunents.
MR LAKSHVANAN: | believe that's not --
will let the witness answer but | don't believe that's

exactly what you said either. He mischaracterizes it.

MR FEIN. | don't nean to m scharacterize

Q Mybe if you coul d el aborate on what
it is that you understand?
A. W would be able to provide themw th the
details, the particular details, that nake up that

calculation, the details such as what were the base
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revenues, what were the delivery revenues, what were
the mtigation factor, that type of detail. When you
get into the specific interval netering data that may
have gone into that cal culation, that may be a
different issue. So it depends on what |evel of
detail that particular custonmer is |ooking for and
whet her we woul d be able to give themthat detail in
an understandable format. So it conmes down to
formatting, not the fact that the detail is not
avai | abl e.

Q Just to clarify a question either M.
Fitzhenry or M. Robertson asked, | believe you gave
an answer that a m ni mum anount of tinme under the
exanpl e that was given will be seven days, and | don't
remenber if it was clarified whether that was seven
cal endar or seven business days?

A. If you are referring to the m ni num
anount of time that a customer self -manager or an ARES
or a RES nust submit a DASR, it's seven cal endar days
and it's in our tariff.

Q It wasn't the DASR process that | was

referring to. It was, you gave the example of you
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revi ewed the cal endar year 2000 to come up with your
nmodi fication or |lack of acceptance of the subject to
check exanpl e from yesterday?

A, Yes.

Q And if I recall your testimony correctly,
it was you gave a mnimumtime period of seven days
and that was only in one nonth, if | recall your
testinmony correctly?

A. That's correct. | |ooked at the year
2000 and | | ooked at the date in which the market
val ues woul d be published and al so custoners' TCs
woul d be known on the eighth busi ness day of the
month. | looked at those at |east in this instance
the first billing cycle of the nonth because that
woul d be the custoners who woul d probably have the
| east amount of time to ook at the information prior
to being able to submt a DASR. And in that
particul ar instance, not including the tine that they
have to submit the DASR, they had seven, and that's a
m ni mum of seven, in one nonth. Every other nonth had
nmore days than that for the custonmer to actually

review the information. And those seven days did not
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i nclude the eighth day of the nonth when the
i nformati on was published nor did it include the day
that they had to submt a DASR

Q | think sonewhere in there there probably
was an answer. The question | think | asked -- all |
was asking for was a clarification whether it was
seven cal endar days or busi ness days.

A It's actually seven cal endar days.

Q And, again, that was based upon your
revi ew of cal endar year 2000, correct?

A.  Yes.

Q Taking into account the dates upon which
mar ket val ues woul d be avail abl e in cal endar year
2000?

A.  Yes.

MR. FEIN.  Thank you. Nothing further.

EXAM NER JONES: Do other parties have any
cross examination for Ms. Voiles? Al right. They do
not. 1Is there any redirect?

MR LAKSHVANAN:  If | could have a couple
m nut es?

EXAM NER JONES: How nuch do you need?
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MR LAKSHVANAN.  Five m nutes?

(Whereupon the hearing was in a
short recess.)

EXAM NER JONES: Back on the record. | think
it's redirect tine.

REDI RECT EXAM NATI ON

BY MR LAKSHVANAN:

Q Thank you. M. Voiles, do you recall a
di scussion with M. Robertson regarding a conparison
of seven cal endar days and ten busi ness days?

A, Yes, | do.

Q Wuld you like to clarify your conparison
of those two sets of nunbers?

A.  Yes. Ten business days wll always be
greater than seven cal endar days.

Q Thank you. At the very end of the cross
exam nation do you recall a discussion regarding the
decision time for the year 2000 in which you perform
an anal ysi s?

A.  Yes.

Q Wen you performed that analysis, was it

based on the dates that woul d have been applicable if
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there had been an M in effect? Essentially, was
this meant to be a hypothetical ?

A.  That's correct.

MR LAKSHVANAN:  Thank you. That's all we
have.

EXAM NER JONES: Thank you. Any recross?
There is none. Thank you, Ms. Voiles.

Let nme note one thi ng quickly for the
record. W have the NewEnergy Exhibit Nunber 3 with
the revisions that were previously identified on the
record. And the other Newknergy exhibits, | believe
those were one and two, NewkEnergy still has inits
possession, right, for purposes of attaching the
necessary attachnments to that?

MR. FEIN. Actually, the only NewEnergy
exhibits that we need to provide the court reporter
and the Examiner with are, | believe, is NewEnergy
Exhibit 1, the direct testinony, which had omtted --
the corrected direct testinony which omtted Doctor
O Connor's vitae.

EXAM NER JONES: | was thinking there m ght

be sone attachnments to the rebuttal, too, and | think
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you might have the court reporter - marked copy al so.
We don't need those right now. Just want to nmake sure
we are clear on where they are. And | think that
NewEnergy has in its possession those two and is given
| eave to withdraw those, so to speak, so as to nake --
add the necessary attachnments that the other parties
have. Again, you don't need to do it now.
Al right. Anything else this evening?

MR, LAKSHVANAN: | just have a question on
the pending notion to strike and what process, or do
we prefer to take that up first thing in the norning,
if that will be easier. | just want to nmake sure it
wasn't forgotten since that piece of testinony,
technically, none of it has cone in yet.

MR FITZHENRY: It's just ten lines.
identified ten lines in his testinony.

MR, LAKSHVANAN: | understood the origina
part of the docunentation was, too

EXAM NER JONES: Maybe | can clarify that a
little bit. The balance of that exhibit was not
objected to and will be admtted at a mnimum wth

the objected-to portions still an open question. \Wat
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procedure do the parties suggest for addressing that?

MR, FI TZHENRY: Maybe M. Lakshmanan and |
can talk about it afterwards and report to you first
thing in the nmorning. O did you want to resolve it
toni ght ?

EXAM NER JONES: | don't have to resolve it
toni ght, but for the convenience of the parties, if
you want to suggest sonething right now, fine. But if
you want to discuss what you think will work between
now and tonorrow, that's fine, too. And we can see
where we are at first thing in the nmorning. Not to
say we will argue it then, given the fact we will have
Wi tnesses ready to go, but we can certainly revisit
the question then and see what the two of you suggest
we do in terns of resolving this.

MR, LAKSHVANAN: | think it may end up
expediting rather than getting into a di scussi on now
as to what will work and just dragging the proceedi ngs
on. So if that is helpful, if M. Fitzhenry and | can
just discuss it --

EXAMI NER JONES: No, that seens |ike a good

idea, and don't hesitate to rem nd us in the norning.



10

11

12

13

14

15

16

17

18

19

20

21

22

right.
hearing is concluded and we are recessed until

a.

m

Anything el se f or this evening?

There is not.

At this time then today's

(Wher eupon the hearing in

matter was conti nued unti

648

All

9: 30

this

Cct ober 4, 2000, at 9:30 a.m

in Springfield,

I1linois.)
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